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ABANDONMENT. 


1. Co-INsSURANCE — SALVAGE — MgEasurE oF ReEcovEry—Acts or A«GeEnt. —The 
steamer having been reduced to a wreck, an abandonment was made 
under the marine insurance laws. 


The share that the insurers are to have in the abandonment has the same pro- 
portion to it that the sum insured has to the total value of the steamer. 

The insurance being for two-thirds of the value as fixed in the policies; the 
interest of the insurers is two-thirds in the wreck; that of the owner for 
the remaining one-third, not insured, is one-third in the wreck. 

The assured is his own insurer with respect to his uncovered interests. 


He is in some manner a partner with the insurers. He comes into concur- 
rence with them on the portion saved for his uninsured interest. 


Agents, while acting to the extent of and in proportion to the interest in- 
sured, must necessarily act for the common interest of all concerned, 
being undivided. 


By means of the abandonment the insurers are obliged to pay the amount for 
which the property is insured. 


Under the laws regulating salvage the recovery of the effects wrecked is 
made for account of all parties concerned for whom the agent acts. 


Their acts cannot affect part of the interest insured to the detriment of the 
other, as each share in the property saved in proportion to the interest 
insured. 


It being stated that there was an agreement made with 'the agent relative to 
salvage, the date and particulars of which are not given, and it not being 
alleged that it was a distinct obligation arising over and above the poli- 
cies, whatever rights plaintiffs may have under a separate agreement are 
reserved. Natchez § N. O. Packet & Naw.Co. vs. Louisville Underwriters, 640. 

2. Liasriiry on Loss or Lire In Cast oF StRaNDING.—A propeller wus stranded 
and abandoned to the underwriters as a total loss. Parties employed by 
the latter pumped her out, and in towing her to a harbor she again sunk. 
In an action for damages on account of loss of life through alleged negli- 
gence in the towing: 

Held, That the propeller remained a vessel within the statute limiting the 
lability of the owner. 

Held, That the underwriters were the owners, and the liability of the statute 
extended to personal injuries. 

Held, That the restriction of the statute to vessels not used in riversor inland 
navigation did not apply to vessels on the Great Lakes. 

Held, That the privity of the wrecking master employed by the agent of the 
underwriters was not the privity of the owners within ‘the statute. 
Craig vs. Continental Ins. Co., 127. 


See EvrpEnce 14; Stranpine. 


ACCIDENT. 


1, ARBITRATION CLAUSE No Bar To Action.—The certificate of a mutual acci- 
dent association provided that ‘any claim under this certificate shall, 
if the association require it, be referred to arbitration ;” also that no 
suit should be brought under the certificate unless commenced after 90 
days and within one year, 

VoL. XXI.—67. 
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Held, That the provision regarding arbitration was not a condition precedent 
to a suit, and could not be pleaded in bar or abatement of such suit. In 
order to have this effect it should provide that no action should be 
— until after an award, Smith vs. Preferred Masonic Mut. Ace. 

83’n, 1035. 


2. Construction oF Torau Disasmity.—Pleading as to aftirmative proof 
considered. 

The plaintiff was insured ‘ under classification preferred” (being a capitalist 
by occupation) against bodily injuries which should “ wholly disable 
him form transacting any and every kind of business pertaining to his 
occupation above stated.” 

Held, That where insured was totally disabled from transacting any business 
the policy was liable. 

The policy limited recovery to ‘‘the money value of his time.” 

Held, That all loss by the injury insured against, including the value of his 
time outside of his regular employment, was covered. Bean vs. Travelers 
Ins. Co., 826. ' 


3. DeatH From Gas.—The policy insured against ‘‘such violent and acci- 
dental injuries as shall be externally visible upon his person,” and death 
resulting therefrom. It excepted ‘‘death or injury resulting from or 
attributable partially or wholly to inhalation of gas.” The insured de- 
scended a well to repair the pumps and was overcome and suffocated by 
the noxious gas in the well. 

Held, That this was not death from inhalation of gas within the meaning of 
the policy, which contemplated a voluntary and conscious inhalation. 


Held, That the death was due to violent and accidental injury from external 
means. 

Held, That, where the company failed to attach copies of its by-laws or appli- 
cation to the policy as required by statute, it should not be permitted to 
offer them in evidence. Pickett vs. Pacific Mut. Life Ins. Co., 64. 


4. Evipence—EXxtTErRNAL INJury—NortIcE AND Proors or Loss.—In an action on 
an accident policy, where there was a conflict in the evidence as to the 
reality of plaintift’s injuries, a verdict for him will not be disturbed. 

Where plaintifi’s injury was a strain, and was not externally visible until 
shortly after the accident, he was entitled to recover, notwithstanding a 
provision in the application for insurance to the effect that the policy 
should not cover injuries of which there was no visible, external mark on 
the body. 

Where the policy recites that plaintiff is, by occupation, a “ local fireman un- 
der classification engineers,” a provision that he should have ten dollars 
per week for thirty weeks’ continuous and total loss ‘‘of such business 
time” as might result from such injuries, refers only to his occupation as 
fireman. 

A provision that any claim under the policy should be paid at San Francisco, 
or ‘at the company’s option) at the general agency through which the 
policy was issued, was not an agreement that notice and proofs of loss 
should be made at that city; and where plaintiff transacted the busi- 
ness through one H., who represented himself as general agent of the 
company, and caused plaintiff to go to Chicago and be examined by a 
surgeon, who testified that he was the company’s surgeon, this was a 
sufficient compliance with the policy, in the absence of any showing that 
it was necessary to have transacted the business at any other place. 
Pennington vs. Pacific Mut. Life Ins. Co., 903. 


5, Evipence as To.—The insured under an accident policy was a miner and 
was taken sick at the mine and died from pneumonia, having symptoms 
indicating it might have resulted from injury, according to medical 
opinion ; there was no other evidence of any accident having happened. 

Held, That evidence of a statement made by insured to his physician relative 
to an injury, thirty-six hours after the physician was first called, and not 
purporting to be in connection with his professional treatment, was not 
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admissible as part of the res geste. Equitable Mut. Acc. Ass’n vs. Me- 
Cluskey, 540. 

6. Evidence 1n Cask or Hernia.— When the admissibility of evideace will not 
be reviewed in case of failure to object, below. 


Where hernia is alleged from an accident in case of railroad employe, and 
the defense is chronic hernia, testimony of an engineer that he had 
been continuously at work prior to the accident is admissible. 

Evidence of a physician that insured had stated he had never before been 
ruptured to his knowledge, but had noticed a lump there for years, is not 
conclusive of chronic hernia where the testimony of other physicians 
and friends was against such hernia. 


Where a surgiéal operation in such case was followed by death, and death 
seemed inevitable without it, the accident was the proximate cause of 
death. 


The policy insured against ‘‘ death from bodily injuries effected through ex- 
ternal, violent, and accidental means,” but excluded death from hernia. 


Held, That the policy was liable in case of hernia resulting from external, 
violent, and accidental means. Travelers Ins. Co. vs. Murray, 264. 


7. Evipence or.—Where the attending physicians testified that the insured 
died of typhoid fever not inducedby a previous accidental fall and bruise, 
and the nurse testified that he did not have typhoid fever, and it was 
admitted that a bruise might induce fever, a verdict of death from acci- 
dent will be sustained. Standard Life § Acc. Ins. Co. vs. Thomas, 124. 


8. Evipence or—NoriceE—WaAtver OF Proors.—The policy insured against 
death within ninety days of accident. A letter from the wife, beneficiary, 
to company, prior to death of insured, claiming indemnity for loss of time, 
gave date of accident, which was more than ninety days prior to death. 
Disability did not occur until a week after accident. ° 

Held, That the letter did not preclude the wife from showing a mistake in the 
letter, and that the accident occurred within the ninety days. 


The policy required immediate notice at the home office. The accident was 
not deemed serious for some weeks. Several weeks after it appeared 
serious the local agent was notified, who thereupon notified the company, 
and an investigation was made. 

Held, That the question of timeliness of notice was for the jury. 


Where the company refused to furnish blank proofs of death, unless insured 
would sign an admission that immediate notice was not given, the ques- 
tion of waiver of proofs of death is for the jury. -American Acc. Ins. Co. 
vs. Norment, 301 


9, Evipence or Suicripe.—Where the only evidence was that one who had 
already crossed a railroad track a hundred feet away, after meeting two 
parties going in the opposite direction, retraced his steps, and deliberately 
knelt in front of an approaching train,there is no question for submission 
to the jury as to an accident or suicide. As a matter of law it was a 
ease of death from voluntary exposure to unnecessary danger. Williams 
vs. U.S. Mut. Acc Ass’n, 609. 


10. Faturxe Acatnst Locomottve.—Death from stumbling and falling against 
a locomotive while running towards the train to obtain the mail bags 
is death from external, violent, and accidental means, and is not ‘‘ inten- 
tional ” injury, nor chargeable to ‘‘ walking ” on the track, or to “ volun- 


tary exposure to unnecessary danger.”—Equitable Accident Ins. Co. vs. 
Osborne, 947, 


11. In Cass or Disgasz.--Death resulting from peritonitis induced by a fall 
is death from accident within the policy, though the insured had been 
rendered liable to a recurrence of the disease by a previous attack. 
Freeman vs. Mercantile Mut. Ace, Ass’n, 663. 


12, In Casz or Exptoston.—The policy insured a sugar refining company on 
their boilers, pipes, shafting and other apparatus against explosion and 
accident and damage resulting therefrom to the property of insured or 
other persons for which they might be liable, and against personal 
injuries for which they might be liable, caused by the boilers or 
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machinery. The policy defined explosion as a sudden rupture of the 
shell or flues of the boiler caused by steam, and provided that it should 
not be liable for any explosion caused by fire in the building or damage 
by fire from any cause. An explosion of starch dust in a kiln due to fire 
from the steam-pipes damaged the building and killed or injured several 
of the employes. 

Held, That the word accident as used in the policy was not restricted by the 
provisions regarding an explosion to such as were due only to that cause. 

Held, That this was an accident within the meaning of the policy, for which 
the policy was liable. Chicago Sugar Refinery Co. vs. American Steam 
Boiler Co., 59. 

13. IntEnTIoNAL INsury.—An accident policy excepted “ intentional injuries 
inflicted by the insured or any other person.” 


Held, That intentional injuries inflicted by another, whether with or without 
consent of insured, are within the exception. Travelers Ins. Co. vs. 
McCarthy, 235. 

14, Limtration In Case or.—The policy stipulated to pay a specified sum to the 
insured in case of accident, and in case of death from the accident a cer- 
tain sum to the wife of insured, and that action must be brought within 
one year from the alleged injury. 


Held, That the cause of action in case of death did not accrue until death, and 
the-limitation clause as against the wife began to run from time of death 
not from time of the accident. Cooper vs. U. S. Mut. Ben. Ass’n, 665. 


15. Loss or Foot.—Where the insured sustained no direct injury to his foot 
or his leg, but, by reason of an injury to his back, is deprived of the use 
of his leg except when wearing an artificial support, this is not the loss 
of a foot within the meaning of an accident policy. Stever vs. People’s 
Mut. Ace. Ins. Ass’n, 1029. 


16. Loss or Sicut.—An accident policy stipulated for the payment of $1,000 
in case of ‘ the total and permanent loss of the sight of both eyes.” The 
insured had lost the sight of one eye prior to the issue of the policy, which 
was known to the agent who secured the application. 


Held, That the loss of the remaining eye was a loss of sight of both eyes 
within the policy. Humphreys vs. National Benefit Ass’n, 69. 


See BenEvOLENT Society 1; EvipencE 1; PLEADING 4. 


ACTION. 


1. In Case or ArBrrration.—A provision in « contract that all differences 
arising under it shall be submitted to arbitrators, thereafter to be chosen, 
will not prevent a party from maintaining a suit, in the first instance, 
in a court to enforce his rights under it. Kinney vs. Baltimore § Ohio 
Employes’ Relief Ass’n, 176. 

2. In Case or Forergn Company—By Morteacor.—Where an action is com- 
menced against an insurance company of another state or of a foreign 
government doing business in this state, and the only service obtained 
upon the company is through the superintendent of insurance of the state, 
the summons must be directed to the superintendent, and require the 
defendant to answer by acertain day, not less than forty days from its 
date; but the form of the summons is the same as prescribed in Section 
59 of the Code, except it is directed to the superintendent of insurance, 
and not to the sheriff of the county where the action is pending. 

An insurance company issued a policy of fire insurance to C. upon his frame 
building. A loan and investment company held a mortgage thereon, and 
at the issuing of the policy, the insurance company, with the consent of 
the owner of the premises, made a written indorsement or stipulation 
thereon to the effect that the loss, if any, was payable to the loan and in- 
vestment company. It stated, in substance, that the insurance, as to the 
interest therein of the mortgagee only, should not be invalidated by any 
act or neglect of thé mortgagor or owner, aud that whenever the com- 
pany should pay the mortgagee any sum for loss, claiming that, as to the 
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mortgagor or owner, no liability therefor existed, the company should be 
subrogated to all the rights of the mortgagee in any securities held for 
the mortgage debt—not affecting, however, the right of the mortgagee to 
recover the whole of his claim—or that the company might, at its option, 
pay the whole of said claim, and take an assignment of the mortgage at 
the time of such payment. Held, That the loan and investment company 
has, by the ‘‘ mortgage clause” of the policy, a contract with the insur- 
ance company, and the mortgagor cannot maintain an action on the 
policy unless the mortgage is paid, or the owner has authority from the 
loan and investment company so to do. Westchester Fire Ins. Co. vs. 
Coverdale, 530. 

3. In Cast or Joint Poricy.—In Iowa where a joint policy for a single pre- 
mium is issued to the owner of a building and to the ownerof a stock of 
merchandise therein for a specified amount on the building, and not ex- 
ceeding a specified amount on the goods, the two may join in an action 
on the policy. Graves vs. Merchants § Bankers’ Ins. Co., 884. 

4, PRocEEDINGS IN CasE oF AssEssMENT CompAny.—A corporation organized 
under the provisions of Chapter 184, Gen. Laws 1885, engaged in the busi- 
ness of life or endowment or casualty insurance on the co-operative plan 
or assessment plan, may be proceeded against in the manner prescribed in 
Section 12, c. 76, Gen. St., 1878. The remedy provided by Section 12 of 
said chapter 184 is not exclusive. State ex rel. Clapp vs. Educational En- 
dowment Ass’n, 561. 


See AccipENT 1; ARBITRATION 3; AssIGNMENT 2; ParTNER; Practice 2; Risk 1. 


ADJUSTER. 


1, AurHoriry—W aAltvER oF NoricE anD Proors.—1. Where a party acting has no 
authority to act for a third party, and does not profess at the time to act 
for him, the subsequent assent of such third party to be bound as a 
principal has no operation. A ratification is only effectual when the act 
is done by a person professedly acting as the agent of the party sought 
to be charged as principal. 

2. The evidence in this case, which was brought to recover upon‘a fire insur- 

ance policy, examined and considered. Held to conclusively show that 
certain persons who, as adjusters, entered into an agreement with plaint- 
iffs to submit the amount of their loss to arbitration, and subsequently 
stipulated as to the amount thereof, had no authority to act for, and did 
not profess at the time to act for, defendantcompany. Held, further, that 
the evidence failed to show that defendant had waived the requirements 
of its policy us to notice of loss and proof of loss, or that it had in any 
manner estopped itself from demanding that these requirements be 
complied with. Mitchell vs. Minnesota Fire Ass’n, 420. 

2. Watver or Lrurration.—Where the insured demands payment of a loss, and 
is referred to the adjuster as having authority to settle, and the adjuster 
demands vouchers and other proofs which cannot be furnished within the 
twelve months’ limitation. 

Held, That the adjuster has implied authority, and may, by his conduct, 
waive the limitation, notwithstanding a policy provision that no officer 
or agent shall be held to have waived any stipulation without indorse- 
ment in writing. Dibbrell vs. Georgia Home Ins. Co., 736. 

3. Watver or Proor.—Where an adjuster was sent by the company, who took 
a sworn detailed statement regarding the loss substantially similar to 
that required in the ordinary proofs, and declared himself satisfied. 

Held, That this was a waiver of a subsequent demand for further proofs by 
the company. Graves vs. Merchants § Bankers’ Ins. Co., 884. 


See Buritpine Contract; Trrte 18; Watver 4, 5. 


ADJUSTMENT. 


Evmence or SgtrnemMent.—A vessel scuttled to extinguish a fire was after- 
wards raised. An adjustment was agreed on which provided that it 
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related only to the fire damage and did not apply to any question con- 
cerning the saving of the boat and cargo. Proofs of loss were made for 
the adjusted sum, accompanied by a statement that further claim would 
be made for cost of raising. A paper was signed by both parties, reciting 
the adjustment of the fire damage for such sum payable on presentation 
of the policies. The claims were paid before maturity, and receipts in 
full given, reciting that the policies were thereby surrendered and can- 
celed and all claims thereunder waived. 


Held, That parol evidence was admissible to show that the settlement related 
only to the damage of the vessel: that the settlement before maturity was 
not intended as a release from further claims ; and that the receipts were 


intended only as a cancellation of liability for future losses, under the 
cancellation clause. Fire Ins. Ass’n vs. Wickham, 193. 


See ApPpLicaTION 2; CoMPROMISE 1; INCUMBRANCE 1. 


ADVANCE. See Insurasrz IntTEREsT 2. 


ADVANCEMENT. See Surety 1. 


ADVANCES. 

MEASURE OF REcovERY.—It was claimed in defense that the insured had already 
collected the full value of the vessel agreed upon in the policy from other 
insurers. <A part of the money thus received was under a Lloyds valued 
policy in which after the usual printed words describing the vessel, etc., 
were the written words ‘‘ on advances” together with the valuation. 

Held, That this insurance was not upon advances for repairs, but upon some- 
thing independent of the ship, and therefore did not defeat recovery on 
the policy in question. Providence- Washington Ins. Co. vs. Bowring, 804. 


AGENT. 

1. APPOINTMENT AS BreacH oF Contract.-—The contract between a general 
agent and one whom he appointed district agent fixed the commissions, 
and stipulated that the latter should have no claims against the com- 
pany for commissions or other services. 


Held, That he had no right of action against the company for breach of con- 
tract. 


The contract granted no exclusive rights, but stipulated that in case any 
other agent secured business the commissions should be divided. 

Held, That the appointment of another agent was not breach of contract. 
Lester vs. New York Life Ins. Co., 760. 

2. ConstrucTz0oN oF Contract.—An agent contracted with the company to 
furnish a specified amount of new insurance annually, or, failing to pay, 
a certain sum to the company for each $1,000 of deficiency. Any excess 
over the stipulated amount was to be credited on the following year, and 
if the aggregate of the four years made up the full amount he was to 
receive back any payments made on account of deficiency. 

Held, That failure to obtain the stipulated amount was not a breach of con- 
tract and did not justify its termination by the company. 

Held, That where the agent agreed to devote his time and energies exclusively 
to the business, a vacation of a month and a half during which no reports 
or remittances were rendered, and persistent failures to promptly remit, 
were a breach of contract which justified its termination. 

Held, That evidence of a custom among agents as to vacations would not 
establish a right in this case. 

Held, That the general allegation of performance will not lay a foundation 
for evidence constituting an excuse for non-performance. Ehrlich vs. 
Atna Life Ins. Co., 100. 

3. EvIpENcE as To UsaGE—Watver or Proors.—In an action upon a fire in- 
surance policy, where the policy itself expressed what was to be done 





Digest Index, 1892. 1063 


by the parties in case of loss, it is error for the court to admit evidence 
as to the practice of other insurance agents in the same town, to establish 
the custom that proofs of loss were not required. Such evidence should 
be limited to the custom and usage of the company charged with liability, 
and is only competent then to show the power and authority given to the 
agent. 

An agent of an insurance company, who is given full power to receive pro- 
posals of insurance against loss and damage by fire within a given terri- 
tory in this state, and is authorized to fix rates of premium, to receive 
moneys, and to countersign, issue, and renew policies of insurance, is a 
general agent of such company, and may, after loss, bind the company by 
a parol waiver of the condition as to furnishing complete proofs of loss 
within thirty days after such loss shall have occurred, with builder’s 
estimate of the value of the building, notwithstanding the policy pro- 
vides that a waiver shall be void unless it is in writing, signed by the 
agent and indorsed thereon. Phenix Ins. Co. vs. Munger, 682. 


4, LraBrLity FoR FatLurE To CanceL—Notice To Broxer.—Where the agent of 
a fire-insurance company violates his instructions not to insure a certain 
class of risks, he is liable to the company for any loss that may occur in 
consequence of such violation. 


He is also liable if he receives orders to cancel a policy and delays their exe- 
cution until the property insured is destroyed by fire. 


The failure of an insurance company to signify to their agent their dissent 
from the latter’s act in placing a policy in violation of express instruc- 
tions will not be tantamount to an approval of the same, unless such fail- 
ure continue for more than a reasonable length of time allowable for 
looking into the case. 

In such a case, where the company on reasonable grounds defends a suit 
brought on the policy, and notifies the agent that they will hold him 
liable for the loss, in case of failure of the suit, the agent wil! be liable 
for the costs, but not for counsel fee, and not for the costs of appeal where 
an appeal is unnecessary. 

Where an insurance agent is instructed to cancel a policy, he must notify the 
insured, and not the insurance broker who negotiated the insurance. 


Where the evidence upon the material points in a case consists entirely of 
writings whose authenticity and bearing upon the subject-matter are 
beyond question, and which are not rendered ambiguous by the use of 
phrases having a technical, trade or local meaning, the construction and 
effect of such evidence is for the court and not for the jury. Sun Fire 
Office vs. Ermentrout, 1055. 

. Norick —Watver or Proors.—A notice of loss sent by the local agent who 
informs the insured that itis sent, though not purporting to be sent in 
behalf of insured, if received by the company, is sufficient. 

A policy provision that no agent has authority to waive its conditions does 
not apply to a provision regarding notice of loss printed on the back of 
the policy, and which is subsequent to the loss. 

It was in evidence that the insured was informed by the local agent that 
proofs of loss were unnecessary as an adjuster would soon call. An ar- 
bitration was partially agreed on by insured and other companies con- 
cerned, but defendant’s adjuster declined to be a party, and stated he 
would settle after the arbitration. Proofs were furnished after the time 
stipulated in policy, but were said by the secretary to be unnecessary as 
the company knew about the loss. The secretary denied that he had 
made such statement and claimed that he had told insured that their rights 
were forfeited. 

Held, Where the proofs were retained without objection and given to the 
adjuster, a finding that the insured had been led to believe that the de- 
lay in furnishing proofs would be waived would not be disturbed. Loeb 
vs. American Central Ins. Co., 889. : 

6. TERMINATION oF ContTRact.—Under the contract declared upon, the insur- 
ance company did not obligate itself unconditionally to open the states 
of Florida and Mississippi to the plaintiff for his operations as general 
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agent of the company, nor was there any guaranty that such states were 
open to him at the time the contract was made. The plaintiff, having 
failed to secure business to the amount of $50,000 per month in the state 
of Georgia, the company had a right to discontinue his services, and ter- 
minate the contract. 

An amendment to the declaration which was offered at the time of hearing a 
demurrer to the declaration, and disallowed by the court, is no part of 
the record, and can only come to the supreme court by being set 
out in the bill of exceptions, or annexed to the same as an exhibit duly 
authenticated. Sibley vs. Mut. Reserve Fund Life Ass’n, 615. j 


7. To Accept Service.—E., who had been furnished by a foreign insurance 
company with blank applications for insurance, supplied some to A., who 
solicited insurance from plaintiff, took his application, and forwarded it 
to E., who sent it to the company. The company sent a policy to A. 
through E., und A. delivered it to plaintiff, and collected and paid over 
the premium. Held, That A. was the company’s agent, within Gen Laws 
Sp. Sess., 1879, p. 32, (Sayle’s Ann. St., art. 2943a), declaring that any 
person who solicits insurance on behalf of any insurance company, or 
performs any other act in consummating any contract of insurance, shall 
be held as the agent of the company, etc., and service of summons on 
him in an action against the company was sufficient, under Rev. St., art. 
1223, providing for service on the local agent in the county in which the 
suit is brought. Southern Ins. Co. vs. Wolverton Hardware Co., 671. 


8. Waiver Extent or AvutHority.—A principal is not legally chargeable 
with notice of facts learned by an agent in the course of an employment 
in no way connected with his agency. 


A forfeiture of an insurance policy having occurred from a breach of its con- 
ditions, an agent of the insurer, who has no knowledge or notice thereof, 
is not to be deemed to have waived the same by statements not intended 
to have such an effect, and where conditions do not exist constituting 
an estoppel. 


The express authority conferred upon an agent at a certain place ‘and vicin- 
ity’’ held, to embrace risks in the vicinity of the place specified which 
had previously been taken by another agent who had power to act at a 
neighboring place ‘‘ and vicinity.” 

Lamberton vs. Insurance Co. (39 Minn., 129) followed, as to the power of an 
agent uf an insurance corporation to bind his principal orally, notwith- 
standing a provision in the policy that the company shall only be bound 
by indorsements made on the policy. St. Paul F. § M. Ins. Co. vs. 
Parsons, 72. 


9. Waiver By.—Knowledge of the agent who wrote the policy, and of subse- 
quent agents, is a waiver of a policy prohibition against the use of a 
gasoline stove. Farmers § Merchants’ Ins. Co. vs. Nixon, 860. 


10. Watver or Forrctosurr—Notice A¥FTER TERMINATION oF AcENcy.—The 
standard fire policy requires notice of foreclosure proceedings, immediate 
notice of loss, and a sworn statement of particulars within sixty days. 

Held, That these are conditions precedent, and the non-performance of any 
of them will defeat recovery. 

Held, That the agent who placed the insurance exceeded his authority in as- 
suring the plaintiff that his rights would not be prejudiced by foreclosure 
proceedings. 


Held, That notice of the loss by the agent thirty-three days after, and when 
*his agency had ceased, was not compliance. Quinlan vs. Providence- 
Washington Ins. Co., 650. 

11. Watver or [NcUMBRANCE AND OTHER INsURANCE—INTEREST ON PREMIUM NoTE.— 
The policy on a granary and grain contained therein was solicited by an 
agent having no authority to contract, who informed insured that incum- 
brances on chattels would not affect it. The policy, which was delivered 
to an agent of insured and never seen by him, provided that it should be 
void in ease the property was mortgaged or incumbered without consent 
endorsed, and that no agent could alter or waive its provisions. 
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Held, That the company was not estopped by the act of the agent from claim- 
ing a forfeiture on account of subsequent chattel mortgages given on the 
grain. 

Held, That a letter addressed to a special agent employed in another depart- 
ment, designating him as general agent and. notifiying him of other in- 
surance, with the request that he notify the company, was not a waiver of 
a policy requirement that consent must be endorsed, where it did not 
appear that the company ever received such notice. 

Held, That the acceptance of interest on a premium note after action begun, 
where the premium was already earned, was not evidence tending to 
show waiver of forfeiture. Smith vs. Continental Ins. Co., 48. 

12. Waar Constirutes—FinpING or Court.—A person authorized to accept 
risks, to agree upon and settle the terms of insurance, and to carry them 
into effect by issuing or renewing policies, must be regarded as a general 
agent of the company. 

When the facts are undisputed, the court is authorized to determine whether 
they create an agency, and, if so, with what powers and limitations. 
This power of the court should be exercised only in a very clear case, and 
in no case when the evidence is to any extent conflicting, or when the 
evidence is such that different minds might honestly draw different con- 


clusions therefrom. South Bend Toy Mfy. Co. vs. Dakota F. § M. Ins. Co., 
919. 


See ABANDONMENT 2; APPLICATION 2, 3, 4, 5, 7; ARBITRATION 4; ASSIGNMENT 1 § 
Broker 2; CANCELLATION 1, 2, 3, 5; Description 2; INcuMBRANCE 1, 2, 3; 
INsvRABLE INTEREST 3; MortTGaGE 1; Notice; OTHER INsuRANCE 3; PROOFS OF 
Loss 4; RemMovat; Tirte 8, 9, 19; Vacant 7, 8,9; Watver 1, 4,5; WareE- 
HOUSEMAN. 


ALIENATION. 


Watver or INCUMBRANCE—INCOMPLETE TITLE—SEVERABLE Contract.—Where 
it was stipulated in a policy of fire insurance ‘‘that, if the property 
insured shall hereafter become mortgaged or incumbered, without the 
consent of the company indorsed thereon. it shall be null and void,” and 
the insured sold and conveyed the property for the sum of $6,000, $5,000 
of which was paid in cash, and the purchaser gave to his grantee a mort- 
gage for $1,000 upon the premises to secure the balance of the purchase 
price, and the vendor and vendee went to the local agent of the insurance 
company and notified him of the terms of the same, and filled out an as- 
signment of the policy to the purchaser, which was trausmitted to the 
home office, and consent was given to the sale, but the company had no 
notice other than the knowledge of the local agent of the giving of the 
mortgage until after the property was destroyed, held, that the assent 
given by the company to the sale and transfer, and the notice to the local 
agent of the giving of the mortgage, was an assent to the terms of the 
sale and the incumbrance of the property for the purchase price, and that 
the giving of the mortgage did not avoid the policy. 

The execution of a deed of the homestead, which is signed by the husband 
alone, and therefore void, will not work a forfeiture of any rights under 
a fire insurance policy. 

Where a separate valuation has been placed upon different subjects of insur- 
ance, as $800 on a dwelling-house, and $200 on household furniture, the 
contract is severable, and not indivisible. German Ins. Co. vs. York, 508. 


See Partner; Tit ze 4. 


APPLICATION. 


1, As Evipence.—An application detached from the policy is not admissible 
as evidence under the Pennsylvania statute providing that an applica- 


tion not attached to the policy should not be considered a part of the 
contract. 
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The burden was on the company to show that the application was originally 
attached. Mahon vs. Pacific Mut. Life Ins. Co., 1052. 


2. AUTHORITY or AGENT—ADJUSTMENT. —In an action on a policy of insurance, 
the testimony tended to show that the application was filled out by the 
company’s agent who solicited the risk; that the insured was unable to 
read, aud not accustomed to transacting much business; that some of 
the answers in the application were untrue, but there was a conflict in 
the testimony as to their being read to the insured before the application 
was signed. It also appeared that after the loss the company sent an 
adjusting agent, who estimated the loss at a specified sum, for which 
sum a draft was sent to the insured in full of all demands, which he 
refused to receive. Held, that the testimony supported the verdict, and 
that the company was liable for the loss. Dwelling-House Ins. Co. vs. 
Weikel, 219. 

3. FatsE ANSWER—WAVIER BY AGENT.—A false answer to the question whether 
the insured had ever been rejected by any other company will avoid the 
policy where the application is a warranty and stipulates for forfeiture 
in case of false answers. 

If the agent fraudulently conceals the fact from the applicant that he had 
applied to another company and the application had been refused, then 
the company would be estopped from claiming a breach of warranty. 
Clemans vs. Supreme Assembly Royal Soc. of Good Fellows, 856. 


4, LimrraTioN—MISREPRESENTATIONS — KNOWLEDGE OF AGENT—P anor EvIDENCE.— 

1. A stipulation in an insurance policy issued in Dakota Territory, upon 
property therein, which limits the time within which an aetion may be 
brought upon the policy to the period of six months from the date of 
loss, is void. Such stipulation would be upheld at common law, but is 
void under the statute. Section 3582, Comp. Laws. 

2. Where.a written application signed by the insured declared that ‘‘ the 
statements made by me, and answers to questions above given, are true, 
and a warranty on my part, and are the basis upon which I ask hail in- 
surance by the Dakota Fire & Marine Insurance Company on the crops 
herein described,” and where the policy refers to such language as fol- 
lows: ‘*Assured’s application, of even number and date herewith, on 
file in the office of the company in Chamberlain, Dakvta, is hereby re- 
ferred to as a part hereof, and is a warranty on the part of the assured, 
and the basis on which this insurance is written,”—and where the policy 
further declares ‘‘that any misrepresentation or false statement or con- 
cealment of facts in the application, or if the property is or becomes in- 
cumbered, shall operate to render the policy void,” held, that such state- 
ments, if pot intrinsically material, have been made so by the express 
agreement of the parties, and such agreement must prevail, under Comp. 
Laws, § 4163, which provides: ‘‘A policy may @eclare that a violation 
of specified provisions thereof shall avoid it; otherwise the breach of an 
immaterial provision does not avoid the policy.” 


3. Where the agent who solicits insurance, either by his direction or act, 
makes out an application for insurance incorrectly, notwithstanding all 
the facts are stated to him truthfully by the applicant, the error or fraud 
will not defeat the policy, and is chargeable to the insurer, and not to 
the insured. Held, further, that parol evidence is admissible to show 
that the application was filled up by the agent, and that the answers of the 
applicant were falsified by the agent without the applicant’s knowledge. 
4. Where a policy of insurance, with a copy of the application indorsed 
thereon, was sent by the company to the insured, and was in the posses- 
sion of the latter for several months before the loss occurred, held, that 
the insured was chargeable in law with knowledge of the contents of 
both the policy and the application. and the circumstance that the as- 
sured did not actually read or know the contents of the application, or | 
know that a copy of the application was indorsed on the policy, would | 
make no difference. The paper being his own contract, and in his actual 
custody, he will be presumed to know all of its contents, even Ww here the 
copy on the back was not referred to in the body as being indorsed on 
the back. Joknson vs. Dakota F. § M. Ins. Co., 575. 








x 
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5. RESPONSIBILITY FoR ANSWERS BY AGENT.—The policy provided that no agent 
had. power to modify it or to bind the company by making any promise 
or receiving any representation or information not contained in the ap- 
plication. The application warranted the answers to be true. 


Held, That the insured was responsible for false answers written in the 
application by the agent, which he signed without reading. Fitzmaurice 
vs. Mut. Life Ins. Co., 830. 


6. Statutory PRovision as TO WaRRANTY.—A policy stipulation that the state- 
ments and answers in the application are warranties and if untrue, 
though made in good faith, the policy shall be void notwithstanding any 
statute to the contrary, is invalid in so far as it conflicts with a statute 
providing that no representation made in good faith shall work a forfeit- 
ure or be a ground of defense unless it relates to some matter material to 
the risk. Fidelity Mut. Life Ass’n vs. Ficklin, 658. 


7. STOVE-PIPES AND CHIMNEYS AS WARRANTIES - WAIVER By AGENT.—The appli- 
cation stated in response to a question whether the stove-pipes in 
the dwelling passed into good brick chimneys, ‘‘one in iron pipe 4 inches 
from wood; will build chimney in spring.” In the same application, the 
agent stated that he regarded the stove-pipes and chimneys as perfectly 
safe and recommended the risk. The application covenanted that it was 
a full and truthful statement ofthe facts so far as known and material to 
the risk. The policy provided that the application was a warranty. 


Held, That the warranty was qualified by the words ‘‘material to the risk,” 
and a breach involving forfeiture must be material to the risk. 


, Held, That in view of the endorsement of their safety by the agent, it will not 


be presumed that the promise to build a chimney which was not fulfilled 
induced the acceptance of the risk at a lower rate. 

Held, That the company was estopped by the endorsement of the agent from 
claiming that the promise was material. Waterbury vs. Dakota F. § M. 
Ins. Co., 14. 

8. Wuen Contracr 1s INcompLETE.—Application was made to N, a solicitor, 
who filled it ont and forwarded it to S., an agent authorized to contract. 
The latter wrote to N. that being a special risk he had sent it to the 
company and would advise when he heard from them. ‘The applicant 
knew that the company must pass on the application. The application 
was rejected, but S. failed to notify N. Nearly two weeks later applicant 
forwarded premium to N, and fire occurred a few days after. 

Held, That failure to respond implied a rejection and not an acceptance of 
the risk. 

Held, That acceptance of the premium by N., and his declaration that it was 
all right, did not bind the company. More vs. N. Y. Bowery Fire Ins. 
Co., 228. 


See AssEssMENT 1; MepicaL ATTENDANT. 
APPRAISEMENT. See Arsrrration 3. 
APPRAISER. See ArsiTRaTIon 1. 


ARBITRATION. 


1. AGREEMENT TO PuRCHASE BY APPRAISER.— There was evidence of an oral 
agreement with the insured by one of the appraisers to purchase some 
damaged goods at their cost price. and pay the amount to the insurer, to 
be included by the latter in the final award, or, in case of the company’s 
insolvency within sixty days, to pay the amount direct to the insured. 

Held, That this was not a promise to answer for the debt or default of the 
company within the statute of frauds. 


Held, That where no objection was raised below, such agreement will not be 
held void on appeal as against public policy. Goodman vs Cohen, 424. 
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2. ConsrRucTION —EvipENCE—INVENTORY.—The obligation imposed upon the 
assured, by the terms of a policy of fire insurance, to make a particular 
inventory of the goods after a fire shall have occurred, is excused if the 
goods are so damaged that it is not reasonably practicable to make 
such an inventory. Evidence held it to justify the verdict. 


A policy contained an arbitration clause giving either party the right to de- 
mand this mode of adjustment in the event of a disagreement between 
them as to the amount of the loss. Each party was to select one arbi- 
trator, and the two so chosen were to select an umpire. Held, that if, 
upon a demand by the assured for such an arbitration, the insurer in bad 
faith prevents or unreasonably postpones an arbitration, the latter is 
precluded from pleading, in defense of an action, that there had been no 
arbitration 

The pendency of negotiations for a compromise does not excuse a party from 
compliance with a demand that arbitration proceedings go forward. 


One of the parties to such an agreement for an arbitration should not assert 
his will, preference, or disapproval to control the arbitrators in the choice 
of an umpire; and if, by so doing, he prevents a choice being made, the 
failure of the arbitration being due to his own misconduct, he cannot of 
right demand that proceedings for an arbitration be undertaken de novo. 
The other party may resort to the ordinary legal remedy by action. 


The defendant’s adjusting agent being shown to have acted with the agents 
of several other companies in personal negotiations and transactions for 
the adjustment of the loss, it was properly for the jury to consider (upon 
the evidence) whether what was said by such other agents in the pres- 
ence of the defendant’s adjuster was not concurred in by him, in the’ 
absence of any dissent on his part. Powers Dry Goods Co. vs. Imperial 
Fire Ins. Co., 251. 


3. DEMAND FoR APPRAISEMENT—ActTion.—The policy provided for an appraise- 
ment in case of disagreement; that the loss so determined should be paya- 
ble sixty days after proofs of loss; that the company might take the 
damaged property at its appraised value or replace it on giving notice 
within thirty days after receiving proofs of loss. 

Held, That notice of a demand for appraisal fifty-seven days after service of 
proofs was too late to suspend right of action by insured. Zimeriski vs. 
Ohio Farmers’ Ins. Co., 818. 


4, Evip—ENcE—WaAtrvER oF Proors or Loss By AGENT. —It was not error to refuse 
an instruction that the company’s appraiser did not bind the company by 
his acts, where there was evidence tending to show that he had refused to 
agree on a disinterested umpire, and had nominated parties unknown to 
the other appraiser and who had before acted for the company. 


The policy provided that no act regarding the appraisal should be a waiver 
of its conditions. 

Held, That a written agreement to submit to arbitration, after the expiration 
of the time for furnishing proofs, is a waiver of the limitation. 

Where the testimony is conflicting as to waiver of proofs by agent, the ques- 
tion is for the jury. Bishop vs. Agricultural Ins. Co., 345. 


5. PLEADING AND Evipencr as To Awarp.—The language of a fire insurance 
policy, made a part of the complaint herein, which provided for the 
selection of appraisers and an award, in case the parties differed as to the 
amount of loss, considered and construed. Held, that said language con- 
stituted a condition precedent to a right of action by the assured. 


From the complaint it affirmatively appeared that a dispute had arisen which 
called for an appraisal and award. The plaintiff alleged generally that 
he had complied with all of the terms and performed all of the conditions 
precedent found iu the policy, required of him, but failed to state that 
appraisers had been selected, or an award made, or to allege any facta 
which would relieve him from submitting to an appraisal and award, or 
excuse him from being bound by the provisions of the policy in respect 
thereto. Held, that the complaint failed to state a cause of action. 
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A party cannot be allowed to rely on allegations found in his adversary’s 
pleadings to make out his cause of action or defense, and at the same time 
put these allegations in issue by denials. 

Where the complaint fails to state a cause of action, there cannot be, strictly 
speaking, a departure in the reply. 

The rejection and exclusion of pertinent and material testimony on a hearing 
before appraisers is usually fatal to the award, and the fact of such re- 
jection and exclusion may be established by a mere preponderance of evi- 
dence; but, if the attempt is made to avoid an award on the ground of 
partiality, re or fraud on the part of the appraisers, every pre- 
sumption must be made in favor of fairness, and it should not be set aside 
= upon clear and strong proof. Mosness vs. German-American Ins. 
Co., 915. 

6. REPLACEMENT —AwarpD As Evipence —InteREST.—In the trial of a suit upon a 
policy of fire insurance, an unverified estimate of the cost of replacing the 
destroyed property made by a party while in life, but at the time of the in- 
troduction of such estimate deceased, is inadmissible in evidence for any 
purpose ; and the fact that the party who made such estimate is dead at 
the time the same is offered in evidence does not render such estimate 
admissible. 

Where a policy of fire insurance contains the following provision: ‘In case 
differences shall arise touching any loss or damage after the proof thereof 
has been received in «ue form, the matter shall, at the written request of 
either party, be submitted to arbitrators indifferently chosen, whose 
award in writing shall be binding on the parties as to the amount of such 
loss or damage, but shall not decide the liability of the companies, re- 
spectively, under this policy,” —held to be a valid and binding covenant, 
and that when the parties under its provisions have submitted the find- 
ing of the amount of such loss to such arbitration, they are mutually 
bound as to the ‘‘amount”’ of the loss by the award of the arbitrators, 
unless such award, under proper pleadings, is avoided for fraud or other 
matter legally recognizable as vitiative thereof, and that, unless so 
avoided, the assured are limited in their right of recovery to the amount 
so awarded. 

The arbitration provided for under such provision in a policy of ‘insurance 
does not undertake to oust the courts of their jurisdiction, and is not ob- 
noxious to law. Neither is it necessary that such arbitration should be 
conducted in accordance with the statute: McClel. Dig. p. 105 et seq. 
Neither is it necessary, to make such award available, that the same 
should be accepted or acted upon in any way by the parties. Neither is 
it necessary, to render such award available as a defense in limitation of 
the amount of recovery, that the amount of such award should be paid or 
tendered. Such an award, when specially pleaded in limitation of the 
recovery sought for, is admissible in evidence upon the trial of a suit 
upon the policy. 

It is error for the trial court in a charge to the jury to supply any fact from 
other facts adduced in eviden*e, but should leave every fact, and its 
establishment or non-establishment, to the determination of the jury alone. 

Where a policy of insurance provides that the amount of the loss insured 
shall be due and payable sixty days after the furnishing by the assured 
of proofs of loss as provided by the policy, the assured are entitled to in- 
terest upon the amount of their recovery from a date sixty days after the 
furnishing by them of such proofs of loss. Hanover Fire Ins. Co. vs. 
Lewis, 316. 

7. Wuat ts Invatip.—The policy stipulated that each party should select an 
arbitrator, who should first select an umpire andjthen appraise the sound 
value and damage. ; f 

Held, That a submission entered into by the parties which only provided for 
the selection of an umpireif necessary, and which limited the appraise- 
ment to the damaged goods saved, was notin accordance with the policy, 
and an award obtained was no defense to an action. 

The omission of a schedule from the submission was immaterial so long as the 
appraisers had one which had been sanctioned by both parties. 
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Anaward which did not include an appraisement of all the scheduled articles 
on the ground that some were not covered, was invalid. : 


The consent of the company to such an arbitration and acceptance of the 
award was a waiver of the right to insist upon a proper arbitration before 
action brought. Adams vs. N. Y. Bowery Fire Ins. Co., 883. 


8, WHEN AwarpD 1s CompLete.—The question whether an award properly 
signed, and on its face apparently complete, was so in fact, was properly 
left to the jury under instructions that if the appraisers jointly agreed and 
signed and delivered it unconditionally as their final award, it was 
complete. 

Where such award was signed provisionally by one of the appraisers, with the 
understanding that if certain items, not considered, should be found im- 
properly omitted, it should not be final, and it afterwards appeared that 
such omission was improper, such award cannot be claimed as final. 
Herndon vs. Imperial Fire Ins. Co., 990. 

9, WueEN Unnecessary.— Where a stipulation is contained in an insurance 
policy that, ‘+in case differences shall arise as to the amount of any loss 
or damage, * * * the matter shall, at the written request of either 
party, be submitted to two impartial appraisers,” etc.. and it does not 
appear that any differences of opinion ever arose with regard to- the 
amount of the loss or damage, and neither party ever presented to the 
other party any written request or any request asking or suggesting that 
appraisers or arbitrators or referees should be selected or appointed, 
held, that it was not necessary in such a case, under such a stipulation, 
that there should be any appraisement or arbitration or reference before 
the assured would have the right to commence an dction against the 
insurance company for the recovery of his loss. Capitol City Ins. Co. vs. 
Wallace, 516. 


See AccripENT 1; Action 1; Luwtration 1; MortGaGer 2; Premium 3; THEFT. 


ARSON. 


As a DrreNse.—What is necessary in order to plead ‘destruction of property 
by the owner as a defense. 


Evidence that insured was doing a losing business at the time of fire is too 
remote to be admissible as proof of fraud in making proofs of loss. 
Morley vs. Liverpool § London § Globe Ins. Co., 1047. 


ASSESSMENT. 


1. AppricaTIon aS EvipEence..— The signed application identified by insured 
and entries in the company’s books are admissible as evidence in a suit 
for assessments where the insured denies having the policy, and proof 
that deaths occurred for which he was liable to assessment, when uncon- 
tradicted, justify an instruction to find for the company. New Era Life 
Ass'n vs. Rossiter, 287. E 

. PayMENT AFTER DeatH.—Where a member of a mutual insurance company 
is suspended for non-payment of assessments, and neglects during his 
lifetime to secure his reinstatement in accordance with the terms of his 
benefit certificate and the provisions of the order, his restoration to mem- 
bership cannot be effected after his death by payment of the sum due from 
him to the company at the time of his death, though the period within 
which, if alive, he could have secured his reinstatement, has not yet 
expired. Modern Woodmen of America vs. Jameson, 711. F 


WHEN not OBLIGATORY— MEasurRE oF Damaces.— Where the certificate of an 
assessment company stipulated that it would pay the beneficiary the 
amount of one assessment on the members not exceeding $5,000, and there 
was no evidence that an assessment was made or demanded, or what 
it would realize, or what was the number of the members, there can be 
no recovery. Deardorff vs. Guaranty Mut. Ace. Ass’n, 667. 


See BrNEvoLeNT Socrety 3, 10, 11, 18; Evipence 6; Murvat Company 1, 7, 8 
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ASSESSMENT COMPANY. 


1. TirLz to Funp In Case or InsoLtvexcy.—The constitution of an assessment 
company provided that death claims be paid out of the death fund, or if 
insufficient, then out of moneys to be realized to the death fund from a 
certain assessment to be made as specified; also that a certain propor- 
tion of assessments should be applied to form a reserve fund, and the 
balance, after certain provisions had been made, to the death fund. Also 
that the reserve fund should be used for certain specified purposes, not 
including the payment of death claims except in a certain contingency, 
which in this case did not arise, and that such reserve fund should be 
paid only to members living at the time of its apportionment who had 
paid all their assessments. ‘The company was dissolved on application of 
the attorney-general, and a receiver appointed. 


Held, That death claimants were not entitled to share in the reserve fund 
although the death fund was insufficient. 


Held, That, where an assessment was ordered by the court after suit for disso- 
lution was begun, those paying were entitled to be repaid in full out of 
the reserve fund, and the balance of such fund is to be distributed among 
those who had previously paid all assessments. 

Held, That the date of commencing suit, and not of the decree of dissolution, 
must determine the status of the members in respect to their claims on 
the two funds. 

Held, That a death claim approved before the last assessment before suit 
was levied, where such ‘assessment was simply to increase the general 
death fund, does not give such claim a preference over others. 

Held, That the costs of the receiver should be’paid pro rata from the two funds. 
In re Equitable Reserve Fund Life Ass’n, 385. 

2. WueEN Not an Insurance Company.—The respondent corporation held not 
to be a life, endowment, or casualty insurance company, and hence not 
subject to the provisions of Chapter 184, Laws 1885. State ex rel. Clapp 
vs. Federal Investment Co., 226. 


See AcTIon 4. 


ASSIGNEES. See InpustriAu INSURANCE 2. 


ASSIGNMENT. 


1, Consent or AGENT.—The policy after being assigned without consent in 
violation of its terms was sent to the agent for his endorsement, and re- 
turned unendorsed for want of authority, with the suggestion that it be 
sent to general agent, who would endorse consent. The general agent 
also, however, returned it unendorsed without explanation. The assignee 
without examining supposed it had been endorsed. 

Held, that there was no consent to the assignment, and the policy was void. 
New ve. German Ins. Co., 754. 

2. Ricut or Action.—The policy insured one Bartlett on his stock in Iowa. 
Bartlett afterwards sent the policy to plaintiffs in New York as security 
for a loan, but without a written assignment. After the loss Bartlett 
made an absolute assignment of the policy to one Kelly. This action 
was begun against the company and Bartlett to restrain payment to 
Kelly. Subsequently Kelly brought suit to recover in Iowa. 

Held, That Kelly was a necessary party to this action and it was error to 
render a judgment that for want of jurisdiction would not be binding 
against him. 

Held, That the burden of securing presence of parties in interest was”on 
plaintiff, and his inability to do so was his misfortune. Mahr vs. Norwich 
Union Fire Ins. Soe., 113. 


See ForFerrurE; Trrne 14; Watver 5. 


AWARD. See Arsirration 6, 8. 
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BARRATRY. See Strranpina. 
BENEFICIARIES. See Wire's Poriocy 1. 


BENEFICIARY. See Brenevouent Society; InpustRaL INSURANCE FE. 


BENEVOLENT SOCIETY. 


1. AccipENT TO RattroaD Empioye.—A corporation organized to afford relief 
to employes of certain railroad companies, in one article of its constitu- 
tion provides relief to those injured ‘‘ by accidents while in the discharge 
of duty, and in the service of the Baltimore & Ohio Railroad Company, 
or of any other railroad company whose employes shall be admitted to 
the privileges of membership ;” and in another article, ‘‘ while in the dis- 
charge of duty in the service of either of the companies aforesaid.” An 
employe, who from four to fifteen minutes before had quit work for the 
day, while going home from work, in crossing the railroad tracks, was 
killed by cars. Held, that he is entitled, as a member of the association, 
to relief from it. Kinney vs. Baltimore § Ohio Employes’ Relief Ass’n, 176. 

2. Action For Exputsion.—A mutual benefit society illegally and without 
trial expelled a member. 


Held, That the expelled member could not maintain trespass on the case to 
recover damages for the illegal expulsion. 

Held, Further that his remedy was mandamus to compel a restoration to 
membership. 


Tort may be waived and assumpsit for damages maintained only when the 
tort can be treated as having created a contract on which, the tort being 
left out of question, a recovery can be had by the party aggrieved. In 
the case of an illegal expulsion from a mutual benefit society, if the ille- 
gality is waived, there is no right of action left. Lavalle vs. Soc. Saint 
Jean Baptiste De Woonsocket, 813. 

3. ASSESSMENT AS WAIVER OF ReEscission.—Plaintiff continued to pay assess- 
ments for more than three years after notification that her classification 
had been changed. 

Held, That she must be deemed to have acquiesced in the change and could 
not rescind the contract. The right of rescission must be exercised witbin 
a reasonable time. Margut vs. United Brethren Mut. Aid Soc., 662. 


4, CHANGE or Benericrary.—The by-laws of a benevolent society provided 
that the member might surrender his certificate at any time and a new 
certificate should be issued, payable to such beneficiary as he might elect. 


Held, That the beneficiary could only be changed in the manner designated, 
and the addition of the name of a new beneticiary by the member on the 
original certificate did not give such beneficiary any claim upon the 
proceeds of the certificate. Thomas vs. Thomas, 464. 

5. Cuancs or Benericiary. —The certificate of a benevolent society provided 
that upon the death of the insured the amount should be paid to his wife 
as directed in the application, or to such other person ‘‘as he may subse- 
quently direct by change of beneficiary entered on the application.” 


Held, That a delivery of the certificate to a party for the benefit of his son, by 
the insured after the death of the wife, was not sufficient to change the 
beneficiary. Rollins vs. McHatton, 4:9. 

6. Cuance or Benericiary.—The by-laws of a benevolent society provided 
that the insured member should not substitute another beneticiary with- 
out the consent of the beneficiary indorsed. The certificate issued there- 
under authorized its surrender and a substitution of a new beneficiary 
by compliance with the by-laws. A subsequent by-law authorized a 
substitution without consent of the beneficiary, and such change in the 
by-laws was authorized by the constitution. 

Held, That the certificate could be legally surrendered for another, and a new 
beneficiary be substituted, without the consent of the original beneficiary, 
under the subsequent by-law. 
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Held, That a certificate payable to insured is part of his personal property and 
may pass by bequest to one having no insurable interest. Catholic 
Knights of America vs. Kuhn, 1013. 


7, Cuance or BeEnerictary—InrerEst.—The certificate provided that the 
member might change the beneficiary on compliance with the laws of 
the society, and that it was a contract between the society and the 
member alone. The constitution provided that the beneficiary must con- 
sent to the change, but this was afterwards repealed. 


Held, That where the member retained possession and title to the certificate, 
the consent of the beneficiary was not necessary after the repeal. 


Held, That interest runs from notification of death and demand for the 


insurance money. Supreme Council Catholic Knights of America vs. Frank, 
222. 


8, DEcISION, WHEN F1naL.—Where the laws of a benevolent society provided 
that it should pass on the validity of any claim, and that its decision 
should be final, and that no suit should be brought on such claim, the 
rejection of aclaim by the society is final, and no action against it will 
be sustained in the absence of any allegation of fraud or violation of the 


—_ of the society. Canfield vs. Great Camp of Knights of the Maccabees, 
22, 


9. Lzecat Herrs.—The certificate of a benevolent society was payable to 
“his legal heirs.” The insured left surviving a widow and child. 

Held, That the beneficiary named in a life insurance policy takes by contract 

rather than inheritance, and under the Iowa statutes the widow was not 


a legal heir, and the child was entitled to the proceeds. Phillips vs. Car- 
penter et al., 90. 


10. Non-payMENT oF AssESSMENT.—In a@ mutual aid association, a particular 
method of notice of assessments falling due having been agreed upon and 
made a part of the charter is binding on all members. 


It being also provided that when a member neglects or refuses to pay any 
assessment he shall be suspended and treated as no longer a member, in 
case of death during the period of such suspension, the holder of the 
benefit certificate cannot recover, unless the association is estopped by 
its own acts, or has waived the effects of the suspension. 

The assessed had failed to pay the assessment within the time specified, and 
it remained unpaid at the time of his death. 


There can be no recovery under his certificate. Maginnis’s Estate vs. N. O, 
Cotton Ex. § Mut. Aid Ass’n, 171. 


11. Notice or AssEssMENT By Marn—Evipence.—Provisions of the constitution 
of the defendant, wae to its system of mutual life insurance, and 
prescribing that notices of assessments for the death of members shall be 
‘sent ” by the 8th day of the month, held, to be only directory as to the 
time specified. 

Notice sent by mail is effectual if actually received. 

It is presumed as a fact that a notice properly sent by mail was received. 


Defendant’s constitution construed as allowing twenty days for the payment 
of an assessment; but whether this time is to run from the time of mailing 
the notice or of its receipt is not decided. 


Evidence deemed to show a forfeiture of membership for non-payment of an 
assessment. Benedict vs. Grand Lodge A. O. U. W., 438 ° 


12. Repuction or Benerits.—A benevolent society cannot by a subsequent 
by-law reduce weekly benefits which are already owing and being paid 
toamember. Becker vs. Berlin Benefit Soc., 139. 


13. Service—Measure or Recovery..—Where a foreign mutual insurance com- 
pany authorizes a person in this state, whom it designates as its local or 
branch secretary, to receive assessments from its members in this state, 
and countersign and deliver receipts therefor, and forward the money 
so received to the home office in another state, and the company has no 
other officer in the county where service is sought upon the company 
upon whom service may be had, held, that service on said local secretary 

VoL, XXI.—68. 
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is a valid service under our statute, and the refusal of the court to set it 
aside is not error. 


Record examined, and held, that it discloses sufficient evidence in support of 
the findings included in the verdict of the jury that the deceased was not 
delinquent at the time of his death, that his membership had not elapsed 
and his rights under said certificate were not forfeited. ; 


Where suit is brought on a benefit certificate for $2,000, issued by a mutual 
assessment insurance company, wherein the company promises to pay 
the beneficiary therein named 75 per cent of the proceeds of one full 
assessment of all the members at the time of the member’s decease, and 
the only issue in the case is whether or not the membership lapsed during 
the lifetime of the member, the beneficiary may recover thereon without 
proving a demand on the company to make an assessment to pay the loss, 
or that an assessment has been made, or, if made, the amount thereon. 


In the absence of any proof on the partof the company, showing the amount 
of such assessment, the presumption in favor of the beneficiary was that 
an assessment would pay the full amount named in the certificate. 


In such a case an instruction as to the measure of damages is not warranted 
by the issue in the case, and the failure of the jury to observe such in- 
struction is not, therefore, material error. Southwestern Mut. Ben. Ass’n 
vs. Swenson, 865. 

14, SurcrpE 1n CasE oF INsanity.—When a charter member of a benevolent as- 
sociation has his attention called to a provision in the constitution ex- 
cluding suicides from the benefits of the society, such provision enters into 
his certificate of insurance, and is part of the contract. 

A provision forfeiting the policy in case of suicide, sane or insane, applies to 
suicide resulting from insanity, unless the insured was unconscious of the 
natural consequences of his act. 


Where a rope was used, and so adjusted by the suicide as to hang himself, he 
was not thus unconscious of the consequences. Sabin vs. Senate of the 
Nat. Union, 853. 

15. Trruz or Benericraries.—The certificate of a benevolent society named as 
beneficiaries ‘‘her children.” Afterwards insured inserted after ‘‘her 
children” the names of only three of her four children. There was no pro- 
vision in the certificate or laws of the society for a change of beneficiary. 


Held, That all the children acquired a vested right at the inception of the 
. contract, which the insured could not subsequently deprive them of. 
Johnson vs. Hall, 638. 


16. Trrue or Benericrary.—Where a member of an association holds its 
certificate or contract to pay a specified sum at his death to such person 
as he shall designate, and the by-laws of the association give him the 
power at any time to change the designation, not requiring the consent 
of the person first designated, the latter has but a bare expectancy which 
ceases upon the death of that person during the life of the person so 
insured. Gutterson vs. Gutterson, 883. 

17. Trrte to CertiricarE.—Where W. C. procures a benefit certificate upon 
his life in an insurance company, in which J. C., the wife of W. C., is 
named as beneficiary, and J. C. dies before W. C. does, but during her 
lifetime makes a will, devising all her property to W. C. for and during 
his life, and, after his death, to her daughter F. A. C., and during his 
lifetime W. C., who survives his wife but a few months, also makes @ 
will, giving the proceeds of said benefit certificate to F. A. C., and said 
wills have been properly probated, the proceeds of said certificate, when 
paid by the insurance company, pass to and become the property of 
F. A.C. Brew vs. Clement, 513. 


18. Warver or Non-payMEnt or AssessMENT.—The terms of the certificate of 
membership binding the assured to pay such assessment as should be 
levied and required by the supreme commandery, and the declaration 
alleging that the assessment not paid was one of which the assured 
had no notice whatever, and also that under the charter and by-laws 
of the association 30 days after the assessment is due were allowed holders 
of certificates and beneficiaries thereof to pay such assessment; that the 
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assured died within the 30 days; and that before the 30 days had expired 
the beneficiaries tendered the unpaid assessment, and the association 
refused to receive it, there was enough in the declaration to show prima 
facie that no forfeiture of the policy resulted from the non-payment of 
the assessment, more especially as the declaration also alleges that the 
association continued to treat the assured as a member in good stand- 
ing, by making a subsequent assessment against him. Wright vs. Su- 
preme Commandery of Golden Rule, 950. 

19. WHen a Lire Company.—An association organized under the general 
incorporation laws of the state, the principal object and functions of 
which are to secure to each member thereof the payment on his death, to 
his beneficiary or representative, of a certain sum of money, subject to 
the fulfillment of the conditions imposed by the charter and by-laws, is 
essentially a life insurance company, and the relations between such com- 
panies and the members are purely business relations, based upon contract, 


The fact that such an association restricts its membership to persons belong- 
ing to, and in good standing in, a fraternal or benevolent society known 
as ‘‘ Free and Accepted Masons,’”’ under fifty years of age, does not make 
it a secret, benevolent, or fraternal society, and does not bring it within 
the proviso to section 53 of the insurance laws of the state. Masenic Aid 
Ass'n vs. Taylor, 695. 

20. WHEN AN INsuRANCE ComPpANy —SERVICE ON SECRETARY.—A benevolent society 
incorporated in another state, having subordinate divisions within the 
state and members resident of the state, is engaged in the insurance busi- 
ness within the state within the meaning of the statutes of Wisconsin. 


Where the secretary of such local division must certify to the health of appli- 
cants, keep a list of members of the division, and be notified of their 
changes of residence, he is an agent to accept process within the meaning 
of Rev. St. Wis., § 2637. Dixon vs. Order of Railway Conductors, 690. 


BROKER. 


1, Wuat 1s not Compete Contract.—A broker gave a memorandum of the 
risk to an agent authorized to insure, who thereupon returned an ap- 
plication partly filled, stating that he could not complete it or issue a 
policy without the name of insured, and directing the broker to complete 
it, and on its receipt a policy would be sent. The duration of risk was 
not filled by broker, and the agent marked the application when re- 
ceived ‘‘ Rejected.” Premium was not tendered until after the loss. 

Held, That the contract was not complete. Faughner vs. Mfr’s. Mut. Fire Ins. 
Co., 154 

2. WueEN not AcEnt or Company.—An insurance company offered a broker a 
certain commission on all business sent to it which was refused by his 
regular companies. Plaintiff applied to the broker for insurance in his 
regular companies, The broker replied that they refused the risk, but 
he offered to obtain it elsewhere, and wrote an application to the com- 
pany above, which was accepted, and a policy returned, which stipulated 
that it should not be binding until payment of premium to a duly com- 
missioned and authorized agent. 

Held, That the broker was not the agent of the company to deliver the 
policy and receive the premium on, and was liable to insured for damages 
resulting from non-payment. Criswell vs. Riley, 763. 


See Acrent 4; OTHER INSURANCE 5. 
BUILDING. See Descrretion 3. ’ 
BUILDING CONTRACT. 


Liastuiry of ConTRACTOR— WAIVER OF PRoors BY ADJUSTER—EQUITY IN CASE OF 
Parou.—A building contract provided that the contractor should be liable 
for damages caused by his neglect, but not for those caused by extraor- 
dinary natural occurrences or fire; that the building should be kept in- 
sured by him and paid for, with builder’s risks, and the policy filed with 
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the architect. Insurance was procured in the name of the contractor, but 
the policy was not delivered until after the fire. 

Held, That the contractor was bound to keep the building insured, and was 
liable for failure to do so. He, therefore, had an insurable interest, 
which entitled him to recover alone on the policy, and the owner had no 
interests which would support a joint action. 


Where the company’s adjuster was for weeks present taking proofs of loss, 
this was a waiver of formal proofs. 


Where the contract was oral and time for payment was given, equity will 
enforce it,and non-payment of premium cannot be set up to defeat recovery. 
Cushing vs. Ins. Cos., 934. 


CANCELLATION. 


1. Acts or AG—ENtT—Evivence.—The policy provided that five days’ notice of 
cancellation must be given. When it was claimed that the notice given 
by agent did not express a determination to cancel, evidence of agent’s 
acts and declarations were properly admitted. 


A surrender of the policy to the agent to replace in case of cancellation does 
not render him the agent of insured to receive notice of cancellation. 


A comparison by an expert of handwriting in a signature with that ina 
policy not in the case, but in the same handwriting and issued by the 
same agency to the insured, will justify his testimony as to the similarity 
of the handwriting in the policy in suit. 


An instruction that receipts in evidence are not to be considered will cure 
error in their admission. 


A tendet of premium to the agent and his advice to let the matter rest until 
the company decided about canceling is an indefinite extension of time, 
and a waiver of non-payment. Mallory vs. Ohio Farmers’ Ins. Co., 1009. 


2. ALLEGATIONS OF NON-COMPLIANCE—InstRucTIONS To AcEnT.—A foreign com- 
pany is estopped to allege that its policy was void because of failure of 
the company to file the certificate required as a prerequisite to do business, 
where the policy was obtained by the insured in good faith without 
notice of the non-compliance. 


Instructions to the agent to cancel,in the absence of knowledge by the insured, 
does not affect the insured. Watertown Fire Ins. Co. vs. Rust, 1053. 


3. CoNcEALMENT BY AGENT. Insured canceled a policy in the H. Company 
according to its terms, and substituted one in another company at a 
lower rate. The agent of the H. Company induced him to cancel the 
latter and accept another in the H. Company at still lower rates But 
unknown to the insured the last policy, unlike the first, provided that, 
if canceled to take out insurance in another company, the premium should 
be forfeited. On being told that the other company would grant a yet 
lower rate, the agent merely said that they would not be able to do so. 


Held, In an action by the H. Company to recover the premium on the cancel- 
lation by the insured of the last policy, that there had been concealment 
by the agent, and the provision against cancellation was invalid. Hart- 
ford Steam Boiler Inspection § Ins. Co. vs. Cartier, 503. 

4. In Case or ForFerrep CHARTER AND WINDING UP oF Bustness.—1. The repeal 
of a statute under which an insurance company is organized, by a sub- 
sequent act of the legislature, which declares the charter of such insur- 
ance company forfeited unless the company complics with the provisions 
of the repealing act within a limited time, does not work the cancellation 
of policies of said company outstanding at the time of the passage of the 
later act, though the company failed to comply with its provisions, 
and thus forfeits its charter. 

2. The acts of the insurance company in deciding to close up its business, 
and notifying the plaintiffs that the company would not be liable on its 
policies issued to them, without returning to the plaintiffs the unearned 
cash premium paid by them to secure said policies, did not operate as a 
cancellation of said policies. Manlove vs. Commercial Mut. Fire Ins. Co. 
174. 
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5. Marine Lerrer to Acent.—The insured forwarded his policies by mail to 
the agent, with a letter stating that they were enclosed for cancellation, 
also requesting that the rebate should be made as high as the agent could, 
and a bill be made out showing the amount allowed on each policy. After 
the mailing of the letter a fire occurred, and the agent was requested by 
telegram to return the policies. The agent received the telegram shortly 
after receiving the letter and before taking any action. In ignorance of 
the fire he returned the policies. 

Held, That under the New York statute providing that a policy may be ter- 
minated at any time at the request of the insured and a similar provision 
in the policy, the policy is terminated upon being sent for that purpose 
without any action by the insurer, and after such cancellation the policy 
is not revived by its return after the destruction of the property. 

Held, That the letter was not a mere inquiry as to the terms of surrender, but 
an unconditional surrender for cancellation. ; 

Held, That the surrender was not complete until the letter had reached the 
agent, and, if the fire occurred during the transmission, the policy became 
a claim and its subsequent receipt did not release the company from lia- 
bility. The burden of proof as to this was on the company. Crown 
Point Iron Co. vs. Insurance Cos., 31. 


See Acrnt 4; Pieapine; Premium 3. 


CARRIER. 


1, Lrasmry or Ramroapv.—The code of Iowa provides that a railway shall be 
liable for all damages by fire caused by operating it; also that a com- 
mon carrier cannot exempt itself from liability as such carrier by con- 
tract. A railroad had, prior to the act, leased a tract conditioned upon 
the lessee erecting an elevator and giving his business to the road, it 
being further stipulated that the railroad should be exempt from all 
damages from fire caused by it, whether through accident or negligence. 

Held, That the provision if effectual would cause the defendant to violate a 
duty it owes to the public, and is therefore void. Griswold vs. Ill. Central 
Railroad Co., 961. 

2. SuBRogaTion In CasE or.—The policy provided that the company should 
be subrogated to any claims against the carrier, and should not be liable 
in case of any agreement on the part of the insured releasing such right 
of recovery. 

Held, That a claim in the bill of lading, that the carrier, on being held liable 
for any loss, should have the benefit of the insurance, was a violation of 
the policy, which worked a forfeiture. Fayerweather vs. Phenix Ins. 
Co., 342, 


CERTIFICATE. See REINSURANCE. 
CHARTER. See Cancennarion 4, 
CHIMNEYS. See AppricaTion 7. 

CLASSIFICATION. See Murvat Company 5. 
CO-INSURANCE. See ABANDONMENT 2. 


COMMUTATION. 


Wuat 1s Comprrance.—The policy stipulated that after the payment of three 
annual premiums, it might be exchanged for a paid-up term policy, pro- 
vided the policy, duly receipted, was transmitted to and received by 
the company prior to or within thirty days after default in any premium 
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payment. A letter was addressed to the secretary demanding a paid-up 
policy, but the original policy was not returned. 

Held, That this was not a compliance with the terms, and an action for 
recovery on a term policy could not be sustained. Universal Life Ins. Co. 
vs. Devore, 337. 


See Premium 2. 





COMPROMISE. 


1, Errect or ApsustMENT.—An adjustment and agreement to pay the com- 
promise sum agreed on by the adjuster is a part of the policy conditions, 
and the company cannot thereafter set them up as a defense to the com- 
promise claim. Wagner vs. Dwelling-House Ins. Co., 119. 


2. Rescission—FRavpD.—W here a compromise and money accepted in full set- 
tlement by the insured is set up as a defense, it is error to charge that 
the compromise could not be ignored if in good faith, and the insured had 
not been misled, but that it could be ignored if procured by fraud, and 
suit be maintained on the policy. If made in good faith with full knowl- 
edge of the facts, and there was an honest dispute as to liability based on 
reasonable grounds, the insured was bound by his contract, but if in bad 
faith he could rescind by offering to restore the consideration. Home Ins. ‘ 
Co. vs. McRichards, 1041. 


See EvimpEnce 4; TrrieE 18; Watver 5. 






















CONCEALMENT. See CaNncE.uation 3. 







CONSTITUTION. See Taxarton. 


CONSTRUCTION. 

1. ConratnEp 1n.—The policy on the stock of a wholesale and retail drug 
firm was ‘‘on their wholesale stock of drugs, paints, oils, dye stuffs, and 
other goods on hand for sale, while contained in the building.” The 
wholesale and retail departments were conducted in one building, but 
separated by a partition. 

Held, That the policy covered the entire stock in the building. Wilson Drug 
Co. vs. Phoenix Ass’e Co., 858. 

2. InnaBrrant—Fore1GN Company—SeErvicE.—That the term “ inhabitant,” as 
used in the first section of the judiciary act, includes a foreign corpora- 
tion engaged in business in the district in which it is sued, according to 
the laws thereof. 


A foreign corporation engaged in business in any state in this Union, which, 
in pursuance of the laws thereof, appoints. an attorney with power to re- 
ceive service of process in any suit against it, thereby consents in advance 
to be sued therein. Gilbert vs. New Zealand Ins. Co., 428. 


3. Or Wrirren Suir as To Hazarpous Usz.—At the date of the issue of a fire 
insurance policy the premises were unoccupied. The printed part of the 
policy provided that it should become void if benzine, gasoline, etc., or 
other explosives, should be kept or used on the premises. These were the 
only uses of premises prohibited by the policy as hazardous. A written 
slip, attached to and made part of the policy, provided that the premises 
were ‘privileged to be occupied for hazardous or extra-hazardous pur- 
poses.” Held, that there was an inconsistency or want of harmony be- 
tween the printed and the written part of the policy, and that the latter 
must control; also that the use of the premises as a paint factory, in 
which benzine and gasoline were kept and used in the manufacture of 
paints, was permitted by the written part of the policy. Russell vs. 
Mfrs. § Builders’ Fire Ins. Co., 944. 


See Accrpent 2; AGENT 2; ARBITRATION 2; TAXATION. 





























CONSUMPTION. See Evipence 8. 
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GONTAINED IN. See ConstRuction 1; Descrrprion 1. 


CONTRACT. 


1. .ConstRUCTION oF EmpLoyEr’s.—The contract set forth in the record held not 
void for indefiniteness, and to include an undertaking on the part of the 
defendant to pay a monthly assessment according to the number of men 
employed by it in its quarries, in consideration of plaintiff’s providing 
hospital treatment for such employes when sick or disabled, and procur- 
ing insurance against defendant’s liability for damages from accidents 
or injuries suffered by them in the course of their employment. 


Held, also, that such a contract, running in the name of the defendant corpor- 
ation, and signed officially by its president, was the contract of the 
corporation. Nat. Protective Ass’n vs. Prentice Brown Stone Co., 838. 


2. SEVERABLE IN CasE or MortcacE.—Where an insurance policy covers a 
dweiling and different classes of personal property, describing them 
separately, and specifies distinct and separate amounts on the dwellin 
and each kind of personalty, the execution of a mortgage on the rea 
estate, in violation of a condition against subsequent incumbrances on 
any of the property insured, is no defense to an action for the loss of the 
personalty. 

When a policy is taken out on different classes of personal property for sepa- 
rate and distinct amounts, the violation of a condition of the policy 
against incumbrances, by the execution ofa chattel mortgage on one class 
of property, will not preclude a recovery upon the policy for the destruc- 
tion of the property of another kind, not incumbered. German Ins. Co. 
vs. Fairbank, 83. 

3. WHERE SEVERABLE.— Where, in a policy of insurance, a separate valuation 
has been put upon the different subjects of insurance, as $300 on the 
dwelling-house, $175 on household furniture, $75 on barn, ‘‘ $500 on 
horses, mules, and colts while in barn or on farm,” etc., the contract is 
severable, and not entire and indivisible. 

In such case, the consideration for insurance on the house might be stated in 
the policy as a separate item, so of the consideration for the household 
furniture, barn, horses, mules, and colts; and the stating of the aggre- 
gate of these sums in the policy as the consideration, instead of the items 
separately, does not make the contract indivisible and entire, aud a con- 
veyance of the real estate did not avoid the insurance on the personalty. 
Phenix Ins. Co. vs. Grimes, 9. 


See Acrnt 1, 2,6; Apprication 8; Broxer 1; EvipENcE 3. 
CONTRACTOR. See Burprne Contract. 


CONTRIBUTION. 


1. In Case oF Partran SerrteMeNt.—Where one is insured concurrently in 
seven companies, and makes claims for his whole loss against six of the 
companies, and the whole loss is thus settled, conformably to the terms of 
the policies, and paid, the seventh company is discharged as to him, and 
its liability, if any, is to the other companies for contribution. Williams- 
burgh City Fire Ins. Co. vs. Gwinn, 622. 

2. Pieapine as To OTHER INsuRANcE.—Where the policy provides that the 
company shall not be liable for a greater proportion of the loss than the 
amount thereby insured bore to the whole insurance, and complaint fails 
to state the amount of other insurance, it is too late to object to a com- 
plaint on this ground for the first time on appeal. Coats vs. West Coast F. 
§ M. Ins. Co., 1049. 


See MortcaGee 1. 


COPY. See Evipence 5. 


CORPSE’ See Evivence 9. 
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COUNTERCLAIM. See Practice 1; Warver 1. 





CREDITOR. 


1, Insvraste InrerEsT—Evipence.—The elaimant under a life insurance 
policy must have an insurable interest, and in case of insurance by a 
creditor for security, the amount of his insurable interest is the amount 
of the debt. 


Where the policy contract is with the insured, payable to him, and payable in 
case of death before the end of the term to a creditor if living, if not, then 
to the executors of insured, in case of such prior death of the insured the 
creditor named must furnish proof of the amount of his debt; the recital 
in the policy is not evidence of a subsisting indebtedness, 

Held, That after payment of the debt in such case a creditor has no further 
interest in the policy. 

Receipt of proofs of death without question is not an admission of the truth 
of the statements contained. Crotty vs. Union Mut. Life Ins. Co., 645. 

2. Trttz to Poricy—WaceEr Contract.—A creditor holding a policy on the 
life of his debtor was persuaded by the latter, on the ground of its 
insufficiency, to take another policy, for which he agreed to pay the 
debtor’s funeral expenses, and did so besides advancing other moneys 
to the debtor’s family. 

Held, That, in determining whether the contracts were speculative, it was 
error to treat the two policies and the indebtedness on each separately; 
the entire insurance should be compared with the entire debt. 

The rule of Ulrich vs. Reinoehl, ante, p—followed as to what constitutes 
excessive insurance. ; 

Held, That the money paid for funeral expenses was properly included in the 
indebtedness for which the policies were security. 

Held, That the amount paid as counsel fees for collection by the creditor 
should be deducted from the insurance moneys in his hands, in case of 
recovery from him by representatives of the debtor. Shaffer vs. Spangler, 


3. WaceR Poricy.—A judgment debtor persuaded his creditor to release the 
judgment of $100 for a policy of $3,000, taken out by the debtor and 
assigned by him to creditor, who paid fees and assessments. It appeared 
that the payments and interest on the policy during twenty-six years, 
the debtor’s expectancy of life according to the Carlisle tables, would 
have amounted to $4,336. She died within two years. 

Held, That it was not a gambling contract; and, as against the representa- 
tives of the debtor, the creditor was entitled to the whole amount of the 
policy. Ulrich vs. Reinoehl, 401. 


See Insotvency 2; Trruz 14. 


CREDITORS, See Wire's Poticy 2. 
DEAD BODY. See Evmencs 9. 
DEATH. See Assessment 2. 


DESCRIPTION. 


1. “Conrarsep In” In Case, or Om Tanx—Warver or Tittz.—The policy 
insured a pipe-line company on oil “while contained in” a tauk known 
as No. 1, on acertain plan, on a specified tract. A flood carried the tank 
some 400 or 500 feet away, but still on the same tract, to a creek, where oil 
on the water took fire and fired the tank. 

Held, That the warranty as to the location of the oil was satisfied under the 
circumstances by its remaining in the tank. 
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Held, That objection to liability on the sole ground of removal estopped the 
company from objecting to the title of insured. 

Held, That where the policy was issued without any representations as to the 
nature of the interest, and the company was liable to the owners for the oil, 
it had an insurable interest of the nature of a quasi-ownership, and the 
insurance was against any loss which the insured might suffer. 

Held, That in such case the company was entitled to insure in its own name 
without disclosing the nature of its interest. 

Held, That a denial of liability was a waiver of a clause allowing sixty days 
for payment before interest began to run. Western and Atlantic Pipe 
Lines vs. Home Ins. Co., 24. 


2. Hay rx Stack—KNow.epcE or AGENT.—A policy of insurance upon certain 
farm property included stables and ‘‘hay therein or in stack,” and 
designated the property as being in the possession of the assured, who 
is referred to as residing on land (a farm) particularly described. Held, 
that the policy covered hay in stack situate off the land so described, 
and two miles distant from the residence of the assured, although the 
articles of incorporation declared that only property under the ‘‘imme- 
diate control” of the assured should be subject toinsurance. The agent 
of the company who effected the insurance, and made out the description 
of property inserted in the policy, knew of this hay, and, as between him 
and the assured, it was understood that it was to be covered by the 
policy. (a) Soli vs. Farmers’ Mut. Ins. Co., 908. 

3. OnE Burmpine mn Case or StorEHOusE—Usace.—The defendant company 
reinsured certain risks of the plaintiff company, among which was a 
warehouse five stories high with a common outer wall, and divided into 
three compartments by two partition walls, with doors eight feet square 
between the compartments in each story. ‘The stores under a common 
name were known as Nos. 1, 2, and 3, and were under one management. 

Held, That the stores constitutes but one building under the reinsurance 
contract restricting liability to $5,000 in any one building. 

Held, That in the absence of evidence of knowledge of a local custom to treat 
such stores as separate buildings or risks, the custom was not binding on 
the reinsurer domiciled in another state. German-American Ins. Co. vs. 
Commercial Fire Ins. Co., 626. 


DETACHMENT. See Risx 4. 
DISEASE. See Acorment 11. 
DUES. See Warver 6. 
DWELLING. See Vacant 2, 3, 4, 5, 6. 
EGGS'IN PICKLE. See Risk 1. 
EMPLOYERS. See Conrract 1. 
ENDOWMENT. See Wire's Poticy 2, 
ENTIRE OR SEPARABLE CONTRACT. See Morteace 1; Trrzz 11, 13.} 
EQUITY. See Bumprine Contract. 
ESTATE. See InsuraBLE INTEREST 1. 
EVIDENCE. 
1. AccrpENT IN Case or Surcrmpr.—A statement of an officer of the company to 


plaintiff that if it depended on him the loss should be paid, brought out 
by cross examination, is competent evidence in this case. 
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The insured was found dead from a pistol wound under circumstances indi- 
cating suicide. To the question in the proofs of death whether it was 
caused by his own hand, the answer was, ‘‘ See statement of coroner’s 
physician.” In that statement, as to cause of death, the answer was, 
‘*Shock from penetrating pistol shot; wound of head, mental aberration 
superinduced by chronic headache.” The physician further stated in 
answer, as to whether death was caused by his own hand, that, except 
as above, he could only answer further from the history, that the mental 
condition was probably caused by chronic meningitis or tumor of brain. 


Held, That the proofs were not conclusive evidence, and the statement did 
not shift the burden of proof as to cause of death from the defendant to 
the plaintiff, nor did the declarations amount to a necessary admission of 
suicide. The jury might still find that the Wound was accidental. 


Held, That the evidence in this case would sustain a finding of death by 
accident. Home Benefit Ass'n vs. Sargent, 204. 


2. ADMISSIBILITY or—Proors oF Loss.—In an action upon a policy of insur- 
ance, a copy of the policy being annexed to the declaration, and the de- 
claration being otherwise sufficient under the Code, the policy is 
admissible in evidence at the trial, without the application on which 
it was founded, notwithstanding the policy refers to the application, and 
makes it a part thereof, and notwithstanding the application sets forth 
matters not written in the policy, but expressly declared therein to be 
warranties. 


Where the policy stipulates for preliminary proof of loss, and the declara- 
tion alleges that such proof was furnished, and where the whole declar- 
ation is denied by plea, the plaintiff is entitled to verify the allegation 
by submitting in evidence the affidavits which were furnished to the 
company as preliminary proof. But the affidavits are evidence for the 
sole purpose of showing compliance with the terms of the policy as to 
preliminary proof, and the better opinion is that their sufficiency is for 
the court. They are no evidence against the company of any fact stated 
in their contents. 

Though the policy stipulates that the preliminary proof of death, etc., 
to be furnished, shall be “ direct and affirmative proof,” any proof that 
ought to be satisfactory will suffice, although it may involve infer- 
ence of the main fact from other facts, and therefore be properly denomi- 
nated ‘‘ circumstantial,” rather than ‘ direct,” evidence. 

The good or bad faith of an insurance company in refusing to pay after de- 
mand is to be determined by the evidence adduced at the trial upon the 
merits of the controversy, and not by ex parte affidavits produced to the 
company as preliminary proof, or for the company’s information to induce 
voluntary payment. Probable cause for refusing payment will negative 
the imputation of bad faith, and without such probable cause refusal will 
be at the company’s peril. Ex parte affidavits are not admissible to 
illustrate the question of good or bad faith. Travelers Ins. Co. v8. 
Sheppard, 475. 


3. CompLetep Contract.—In an action upon an insurance policy for loss by 
fire, where it appeared that an application had been received by the com- 
pany, and the party making the same had possession of a policy of insur- 
ance in the company to which application had been made, and for which 
a note for the premium had been executed to such company, held, that 
there was evidence sufficient to go to the jury, and that this court cannot 
say there was a failure of proof showing that the insurer had executed and 
delivered a policy to the insured. 

Evidence examined, and found that no prejudicial error was committed by 
the trial court in the admission of the same. German Fire Ins. Co. v8. 
Laggart, 374. 

4. Compromise as WatveR oF Forrerrure.—l1. In an action to recover on & 
olicy of insurance the plaintiff alleged the contract of insurance, the 
oss by fire, and the refusal of payment. The insurance company 

answered that a material condition of the contract had been broken, 
and that the rights of the assured under the policy had been forfeited. 
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The plaintiff replied by a general denial. On the trial proof was offered, 
over objection, tending to show that the company had waived the con- 
dition, and was estopped from taking advantage of the forfeiture, and 
also that since the loss a final compromise and settlement had been 
agreed upon between the assured and an agent of the company. Held, 
That this evidence and the instructions based thereon were not within 
the issues, and should have been excluded. 


2. All acts, representations, and conduct relied on as an estoppel should be 
specially pleaded before evidence to establish the same can be received. 
Dwelling-House Ins. Co. vs. Johnson, 911. 


5. Notrce—Merasvure or Damaces— Copy oy Premium Notre.—Notice sent to the 
company is compliance with a requirement thatit be sent to the secretary. 
Evidence for price for which cattle insured against tornadoes were sold 
subsequent to their injury was properly excluded. 
Proofs of i are admissible to show from endorsements the date of their 
receipt. 


Evidence of a carpenter is admissible as to measure of damages, who saw 
the building shortly before and after the damage. 


Copy of a premium note, attached to another policy referred to, is not com- 
pliance with a statute requiring it to be attached to the policy in suit. 
Lewis vs. Burlington Ins. Co., 370. 


6. Notice or AssEssMENT—WaAIVER—REvERSAL.—Evidence was given that 
notice was received of an assessment nearly four weeks in arrears, con- 
taining also a blink health certificate; with the statement that re- 
instatement could only be made in case of good health, and a request that 
it be signed and returned. The amount of assessment was forwarded at 
once, and the insured, who was very sick, died three days afterwards. 
The assessment was returned by the company on learning the facts. There 
was evidence of previous acceptances of overdue assessments. 


Held, That it was not error to instruct that a waiver might be found if the 
past dealings were such as to lead a prudent man to believe the assess- 
ment would be accepted regardless of health, but if he would only be 
led to believe that acceptance was conditional on health, there was no 
waiver. 


Held, That the letter accompanying the forwarding of the assessment was 
proper evidence of tender. 

Error in admission of evidence on other matters is cured by a charge elimi- 
nating all such matters from the consideration of the jury. 


When the charge covers the matter embraced in a request to charge, a refusal 
to specifically so charge is not error. . 

A judgment will not be reversed as against evidence, where no request for an 
instruction for a verdict was made, and requests were made to charge the 
jury on specific points implying acquiescence inits submission. Hartford 
Life § Annuity Ins. Co. vs. Unsell, 481. 

7. OxsEcTions To.—An objection to a question because it is leading does not 
raise the question as to whether such question is competent or not. 

The admission of evidence that does not materially prejudice the rights of a 
party is not sufficient ground for the reversal of a judgment. 

Where the answer to a proper question is objectionable, the remedy is by a 
motion to strike it out. 


An error predicated upon alleged erroneous instructions, not excepted to, can. 
not be examined in this court. Kansas Farmers’ Fire Ins. Co. vs. Hawley, 75. 
8. Or Consumption.—The insured stated in the application that he had 
never had consumption. A physician testified that afew weeks before the 
application he had been professionally called and treated him for con- 
sumption, and discovered bacilli in the sputum. The company’s medical 
examiner testified that he appeared free from disease. There was testi- 
mony that the cough for which he was first treated had disappeared, 
and he appeared healthy until shortly before his death from rapid con- 
sumption about seven months later. 


\ 
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Held, That the bacilli were not, under the circumstances, conclusive 
evidence, and the question whether he had consumption when the policy 
was issued was for the jury. Tucker vs. United Life § Acc. Ins. Ass'n, 569. 

9. Or IpEentITy or Corpsr.—Revised Statutes § 921 construed as to consoli- 
dation of actions, challenges, and separate verdicts. 

Where evidence as to the identity of a corpse found at a camp claimed to be 
that of insured is contradictory, letters written a few days before by 
insured to his sister and betrothed, stating that he was going to that 
neighborhood, are admissible as evidence of his intentions, and as cor- 
roborative of the evidence that the body was that of insured. Mut. Life 
Ins. Co. vs. Hillmon, 701. 


10. Or Paysician as To HeautH.—The defense was that insured stated that he 
was in good health, whereas he was under the care of a physician. 

Held, that the evidence of the physician as to the number and dates of his 
calls was admissible unless shown that such information was acquired 
by the physician while attending the insured and was necessary to 
enable him to act in a professional capacity. 

Sec. 834 of the Code does not prohibit the company from showing that the 
insured was sick and attended by the physician, nor the physician from 
testifying that he called, nor the number of his visits. 


Where the evidence of the physician was taken by interrogatories, and direct 
interrogatories were excluded it was error to admit a cross-interrogatory 
as follows. ‘If you shall have stated in answer to the fifth direct inter- 
rogatory the cause of death of Jarvis Patten, state now further whether 
you did not acquire such information in attending said Patten as a 
patient in a professional capacity and whether such information was 
not necessary to enable you to act in that capacity?” 

Where the evidence of the physician was excluded, and the company then 
sought to show from the daughter of the insured the time and extent of 
his sickness, it was not bound by her evidence, as she was a hostile 
witness. Patten vs. United Life § Acc. Ass’n, 678. 


11. Or Varvation.—Evidence of parties in the same line of business, who 
have casually seen the stock in the store, is admissible as to its value. 

Where the insured has testified generally as to the value of his stock, the 
admissibility of leading questions as to particular classes of goods is at 
the discretion of the court. 


Where letters of the defendant are offered as evidence by plaintiff, he is also 
entitled to read with them letters of his own forming a part of the same 
correspondence. Graves vs. Merchants § Bankers’ Ins. Co., 884. 

12. Runes as To,—It is no excuse to an insurance company for delaying pay- 
ment on a life policy that a report was current and generally believed in 
the neighborhood in which the person whose life was insured resided that 
he was not dead, but had absconded, for the purpose of defrauding the 
company and, other like companies; nor is such report admissible to cor- 
roborate witnesses who testified that they saw him alive after his disap- 
pearance; nor is it admissible to repel an imputation cast by plaintiff's 
counsel upon the company that it had originated the report, although the 
circumstances might show that such an imputation was unfounded, and 
although the plaintiff herself, as well as others, communicated the report 
to the first insurance agent who visited the neighborhood. Travelers’ Ins. 
Co. vs. Sheppard, 475. 

18. Ruwzxcs as To.—It is hurtful error for the court, in presence of the jury, 
to have some of the private papers of one of the parties marked for iden- 
tification, at the instance of opposing counsel, over the protest of counsel 
having the custody and control of the papers, they not having been offered 
in evidence so as to become “assets of the case.” Such an interference 
might be construed as implying a suspicion in the mind of the court that 
the papers would be unfairly dealt with, and that marking them was a 
needful precaution to prevent it. 

It impairs the right of fair and orderly trial to allow counsel for one of 
the parties to disparage evidence offered by his adversary as it comes In 

by making to the court, in the hearing of the jury, an address upon the 
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infirmities of the evidence, the counsel declaring at the same time that 
he does not object to its reception, but desires if to be received. 

Complaint to the court, pending the trial, that improper intercourse is 
carried on by a party with some of his witnesses who have been seques- 
tered ‘‘ under the rule” to await their examination, should not be made 
in the presence and hearing of the jury; but, if necessary, the jury should 
be retired in order to afford fit opportunity for making the complaint, 
and having it investigated. Whetier merely putting witnesses ‘‘ under 
the rule ” inhibits all intercourse with them before they are examined or 
only forbids intercourse for an improper purpose, quere ? 


It is highly reprehensible for a ministerial officer in attendance upon the 
court tomake publicly, in the purlieus of the court, remarks about a 
pending case, calculated to depress, discourage, or overawe the witnesses 
for one of the parties who have been sequestered by the court, and are 

waiting to be called for examination; butin this case the imputed mis- 
conduct is not fully verified, nor does it appear that any actual harm 
resulted. 

The death of the plaintiffs husband being fairly questionable under the 
evidence adduced at the trial, no reason appears for imputing bad faith 
to the company in refusing to pay the policy, or for awarding against it 
damages and counsel fees, under the statute, on account of such refusal. 
Travelers’ Ins. Co. vs. Sheppard, 475. 

14. SzeaworTHY—F RE as Cause or Loss —ABANDONMENT.—A canal boat loaded 
with lime was discovered to be on fire. On removing the lime on deck, 
the deck was tound to be so hot that the boat was scuttled. Evidence 
was given that the lime was not wet when loaded and that the hatches 
were closed; also that the boat was in good repair. 


Held, That a non-suit on the ground that the slacking of the lime was dug 
to a leak, and that the boat was unseaworthy, was not justified by the 
evidence. 

Evidence of smoke issuing from the hold, of the pitch oozing from seams in 
the deck from heat, and of pieces of the barrels burned like charcoal, was 
evidence of a fire as proximate cause of loss. 


The agent examined the wreck and received a verified statement of the loss 
from the captain, afterwards the adjuster wrote to the agent that he 
would raise the boat. Some weeks later the insured made proofs and 
assigned his interést to the insurer, which retained the assignment, and 
afterwards obtained from the captain a further detailed statement. 


Held, That it was error to holdas a matter of law that an abandonment had 
not been made and accepted. Singleton vs. Phenix Ins. Co., 499. 

15. TrrLE—AGENT—WAtvER OF Proors BY ADJUSTER SHELVING As Partor Burip- 
inc.—The fact that the insured has no written evidence of title is not 
proof that his title is not fee simple as represented in the application. 
The question concerns the extent, not the form, of ownership. 

Where there was evidence tending to show an agency on the part of one pro- 
curing the insurance and a ratification by the insurer, a finding that he 
was the authorized agent will not be disturbed. 


Evidence of the agent’s acts in connection with procuring the insurance is 
admissible as evidence of his authority. 


Where an adjuster visits the premises and estimates the cost of replacement, 


without objecting to the proofs of loss furnished, it is a waiver of their 
sufficiency. 


Whether shelving and counters are part of the storehouse depends on whether 
they could be removed without damage to the building, and is for the 
jury. Capital City Ins. Co. vs. Caldwell, T76. 


See Acctpent 4, 5, 6, 7, 8, 9; ApsustmenT; AGENT 3; AppricaTiIon 1, 4; ARBITRA- 
TION 2, 4, 6; AssEsSMENT |; BENEVOLENT Society 11; CANCELLATION 1; CRED- 
1ToR 1; ForerianN Company 2; INTEMPERANCE; Measure oF DaMaGEs 1; MEpDIcAL 
ATTENDANT; New TriAt; Practice 1, 2; Premium 3; Proors or Dratu; Loss 
1, 2; Risk 2; SeveraBte Contract; Suicipe 3; THerr; Trrtz 5, 12; Vauua- 
TION 1, 2; WatveR 5; WAREHOUSEMAN, 
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EXPLOSION. Sew Accment 12; Gasoxine. 


FACTORY. See Use; Vacant 7. 


FALL OF BUILDING. See Prate Guass. 


FOOT. See Accrpent 15. 


FOREIGN COMPANY. 


1, AUTHORITY OF SUPERINTENDENT—Qvo WarRANTO—RETALIATORY Law.—l, A 
foreign insurance company, exercising in this state franchises and 
privileges without authority of law, may be ousted therefrom by a pro- 
ceeding in quo warranto: State ex rel. vs. Life Insurance Company, 47 
Ohio St., 167. 

. The issuing of a license to a foreign insurance company to do business in 
this state, by the superintendent of insurance, is a ministerial and not a 
judicial act; and is, therefore, not a bar to a proceeding in quo warranto, 
where it is charged with exercising franchises and privileges without 
authority of law. 

. The provisions of section 282, Revised Statutes, imposing on insurance 
companies of another state or nation, doing business in this state, the 
same obligations and prohibitions that are imposed in such other state 
or nation upon Ohio companies doing business therein, are retaliatory in 
character, and must, therefore, be confined to such cases as fairly fall 
within the letter of the statute. 


. To make a case for the application of the retaliatory provisions of section 
282, Revised Statutes, against an insurance company of another state, 
it must be made to appear that an Ohio company has been formed in this 
state to do substantially the same kind. and lines of insurance; and 
would, by the laws of that state, be precluded from transacting the same 
therein, or be subjected to burdens not imposed by the laws of this state 
on such foreign company. 


. The making and filing, for the purpose of profit, of articles of incorpora- 
tion in the office of the secretary of state, do not make an incorporated 
company ; such articles are simply authority to do so. No company exists. 
within the meaning of the statute, until the requisite stock has been 
subscribed and paid in, and the directors chosen. State ex rel., Atty. Gen’l, 
vs. Ins. Co., 673. 


2. EvipENCE OF UNAUTHORIZED INSURANCE—CONSTITUTIONALITY OF REBATE LAw.— 
The question of variance considered. 


Evidence that the company was doing business in the state, that the defend- 
ant represented it, and that it was held out as a corporation was, in the 
absence of objection, sufficient evidence that a foreign corporation was 
lawfully carrying on business in the state. 


The statute of New York which makes it a criminal offense for an agent to 
pay a.rebate to induce any person to insure is not unconstitutional on 
the ground that it arbitrarily and unjustly abridges natural rights and 
personal liberty in the conduct of business. The legislature has the 
right to prescribe terms under which insurance corporations may do busi- 
ness, in the interest of the public, and may correspondingly regulate the 
conduct of the agent. 

The fact that the company is a foreign corporation can make no difference. 
People vs. Formosa, 1017. 

3. Srrus or—Taxation.—The legislature has the power to separate the situs 
of corporeal movables from the domicile of the owner for the purpose of 
taxation. 

If a right be incorporeal and intangible, such as a debt, which is not the 
property of the debtor in any sense, being his obligation, and having 
value only in the hands of the creditor, its situs is necessarily where it is- 
owned, and not where it is due. 
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A foreign insurance company, domiciled out of the state, and collecting pre- 
miums here, is not liable for a tax levied on the said premiums, being 
‘‘ credits” having their situs at the domicile of the company. 

The agencies of foreign companies, established in compliance with Act of 
1877, requiring them to have business residences in the state, are not an 
election of domicile changing the situs of the said incorporeal rights. 
Bailey vs. Board of Assessors, 671. 


See Construction 2. 


FORFEITURE. 


WHEN NoT SusTAINABLE—SvUBROGATION IN CasE OF ASSIGNMeNT TO MorTGAGEE.— 
A contract of insurance, where the insurer has received and retains the 
consideration, is to be sustained if possible, and should not be defeated 
upon any ground which does not materially increase the risk. 3 

Where the mortgagor assigned a policy of insurance to the mortgagee as part 
security for the mortgage debt, upon the satisfaction of the mortgage he 
becomes subrogated to the rights of the rortgagee in the policy, and 
may maintain an action thereon for a loss. 

A forfeiture in a policy of insurance may be waived where the insurer is in- 
formed of the facts out of which a forfeiture is claimed, but thereafter 
continues to treat the contract as binding, and induces the insured to act 
in that belief. Billings vs. German Ins. Co., 929. 


See Evipence 4; Premium 1. 
FRAUD. See Compromise 2; TrrLE 18; Vatuation 2; Watver 1. 


FREIGHT. See InsuraBie INTEREST 2. 
GAS. See Accrpent 3. 


GASOLINE. 


ProurBiteD RiskK—Expiosion.—Where by the terms of a policy issued without 
inquiry, and without an application or any representations, by a fire 
insurance company, the use of a certain article upon the insured premises 
is prohibited, and there is nothing about the description of the property 
insured which necessarily implies or indicates the use of the forbidden 
article, the insurer does not waive the condition, nor consent to an ex- 
isting use which could have been ascertained by reasonable investigation. 

As a general rule, where there is no application for insurance, the insured is 
bound by the conditions found in the policy which he has accepted and 
retained without objection. 

The defendant insurancé company issued its policy to plaintiff, whereby it 
indemnified him from loss by fire of his dwelling-house. There was a 
condition in the policy that if gasoline was used upon the premises the 
policy should be void. It was issued without inquiry, and without an 
application or any representations on plaintiffs part. Reasonable inves- 
tigation would have disclosed that plaintiff was then using a gasoline 
stove, and the fire which subsequently destroyed the house was caused 
by an explosion of this stove. 

Held, That plaintiff could not recover on the policy. McFarland vs. St. Paut 
F. § M. Ins. Co., 879. 


GENERAL AVERAGE. See Srranpine. 
GIFT. See Trriz 12. 


GUARANTY FUND. See Morvan Company 6. 
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HAY IN STACK. See Description 2. 
HAZARDOUS USE. See Construction 3. 
HEALTH. See Evipence 10; Reinsurance. 

HEIRS. See Benevoient Socrery 9. 
HERNIA. See Accriwent 6, 


HOMESTEAD. See Tittz 8, 
HUSBAND. See Trrtz 10. 


INCUMBRANCE. 


1. Acts or AGENT AND ADJUSTMENT As A WAIvER.—The policy provided that it 
should be void if incumbered by judgment or otherwise. With knowl- 
edge of judgment liens, the agent called on insured, received explanations, 
demanded an appraisement, which was submitted to, and an adjustment 
made preventing the instfred from rebuilding for nearly five months. 

Held, That the facts justified a finding of a waiver of the incumbrances, 
McFarland vs. Kittanning Ins. Co., 555. 

2. Watver By AGENT.—The policy provided that it should be void in case of 
incumbrance unless duly authorized by the agent. A mortgage was 
placed on the property without such consent, and the agent was after- 
wards requested to endorse on the policy, loss payable to the mortgagee, 
but declined because it was already payable to a prior mortgagee, adding, 
however, that he thought it would be all right. 

Held, That this was not a waiver of the condition requiring consent to be 
endorsed by the agent. Bosworth vs. Cleary, 184. 

3. Warver By AGENT.—Insurance was solicited by insurance agents on a hotel 
in Florida. The owner authorized the agents to select the companies, 
and informed them of the incumbrances. He received the policy from 
the agents and paid them the premiums. The policy provided that if 
the incumbrance was not stated in the application nor indorsed on the 
policy it should be void. Neither the application, which was prepared 
by the agent, nor the policy, mentioned the incumbrances. 

Held, That the incumbrances were waived by the agents, who were authorized 
to make such waiver irrespective of a Florida statute making any party 
transmitting policies or premiums the agent of the company. yon vs. 
Ins. Co., 188. 

See AcEent 11; AnrenaTion; Watver 4, 5, 


INDUSTRIAL INSURANCE. 


1. AurHority or Company As To BEeNEFIcraRY.—An industrial policy provided 
that the company might pay the sum insured to any relative by blood or 
connection by marriage of the assured, or to afly person appearing to 
said company to be equitably entitled to the same by reason of having 
incurred expenses in any way on behalf of the insured for his or her burial, 
or for any other purpose, and that the production of a receipt signed by 
any such persons, or any other sufficient proof of such payment to any or 
all of them, should be conclusive proof of payment to the parties entitled 
thereto and of the satisfaction of all claims under the policy. 

Held, That the company had discretionary power to judge of the party en- 
titled to the money, and payment to one to whom insured was indebted 
for board and funeral expenses was conclusive as against claims of his 
administrator. Thomas vs. Prudential Ins. Co., 656. 

2. Trriz or AssicNEEs.—An injunction will not lie to restrain the collection 
of claims against an insurance company of another state by assignees of 
policy-holders who had surrendered their policies and had given receipts, 
but who alleged that the surrenders were fraudulent. The claims were 
assignable. 
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An assignment under seal for a fictitious consideration, but accompanied by 
another paper stipulating that the assignee should prosecute the claims 
and share with the assignors, but might be relieved of this obligation by 
re-assignment, was validly made. Metropolitan Life Ins. Co. vs. Fuller, 584. 


INDUSTRIAL POLICY. See Trriz 14. 
INHABITANT. See Construction 2. 
INSANITY. See BENeEvotent Socrery 14; Surcrpe 1. 


INSOLVENCY. 


1, Recovery in Cask or Murua Company.—Where in an application against a 
mutual company it admitted insolvency, was adjudged insolvent, and a 
receiver was appointed, the members cannot recover for subsequent losses, 
although the policies provide that the insured must be notified in case of 
cancellation by the company. 

The court in such case will be presumed to know of the insolvency, and a 
finding of the specitic fact in the decree is unnecessary. Reliance Lumber 
Co. vs. Brown, 794. 

2. Ricuts or Creprror.—Policies were taken out by the insured for his own 
benefit. After the payment of two premiums he became insolvent, and 
the policies were mentioned to his assignee among other assets. Apparently 
deeming them of no value, their surrender was not asked for, and shortly 
before his discharge from insolvency under the Canadian act, the policies 
were surrendered by the insured to the company in exchange for others 
payable to his wife. Some years later he again became insolvent. 

Held, That a subsequent creditor could not claim an interest in the policies, 
on the ground that they had been fraudulently withheld from former 
creditors. Barbour Adm’r vs. Conn. Mut. Life Ins. Co. et al., 3. 


See AssessMENT Company 1; INsuRABLE INTEREST 1; Mutuat Company 7; Titi 4, 


INSURABLE INTEREST. 


1. Estate my Case or INSOLVENCY—WaAtIvER OF Notice AND Proors or Loss.— 
R. executed a mortgage to plaintiff, and afterwards, with knowledge of 
plaintiff, executed a deed of trust to S. for the benefit of his creditors, 
and stipulating for the reconveyance of any residue to himself. It did 
not appear that S. did any thing under the deed. R. remained in pos- 
session, claiming to be owner, and died insolvent. Subsequently plaintiff 
procured the policy in suit, insuring the estate of R., with loss paya- 
ble to himself as ‘‘ mortgagee as interest may appear.” The policy pro- 
vided that it should be void if the exact interest of the insured, whether 
as owner, trustee, consignee, factor, agent, mortgagee, lessee, or other- 
wise, was not truly stated. 

Held, That the term estate sufficiently described the interest insured. 


Held, That the fact that plaintiff had foreclosed and prosecuted to a judg- 
ment entered, but nosale had been made, did not affect his description of 
his interest as mortgagee, and the omission of any statement as to the 
judgment was not material. 

Held, That where notice of loss was given after nineteen days, and subsequent 
proofs were received and retained without objection, and were afterwards 
amended upon request, an objection that the notice was not given forth- 
with was waived. 

Proofs of loss by plaintiff and administrator and one of the heirs of R., 
received without objection, cannot afterwards be objected to on the trial 
on the ground that the parties were not authorized, Weed vs. Hamburg 
Bremen Fire Ins. Co., 577. 

2. In CAsE or ADVANCE ON VESSEL AND FrEIGHT.—The plaintiff. having ad- 
vanced money on a pledge of the vessel and freight, the master of which 
executed a paper hypothecating to thé plaintiff the freight and ship to 
secure the loan with priority over every otlier credit, and stipulating that 

Vol. XXI.—69. 
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the master or owner should not take any other advances on freight at a 
port of loading, or if they did, they should return the present loan even 
if the vessel were lost. Other advances were procured and the vessel was 
lost. The policy was issued by defendant, insuring plaintiff against loss 
of the vessel. 

Held, That the insurable interest of plaintift was not affected by the subse- 
quent loan without its knowledge, and plaintitf could elect to proceed 
against the master or owner or the insurer, nor was plaintiff’s interest 
affected by the personal liability of the master for such subsequent 
advances. Cassa Marittima vs. Phoenix Ins. Co., 449. 

3. Or TRUSTEE—WAIVER OF VACANCY By AGENT.—Plaintiff took’ conveyance in 
trust to sell and distribute proceeds, and agreed to take possession and 
care for the property and keep it insured. He insured as trustee. His 
son was general agent, knew the facts, and issued the policy with 
knowledge of vacancy. No representations were made or asked from 
plaintiff. 

Held, That the plaintiff had an insurable interest, and the knowledge of the 
agent bound the company. Cross vs. National Fire Ins. Co., 571. 


See Crepiror 1; Tire 18; Wire. 
INSURANCE SUPERINTENDENT. See Foreign Company 1. 


INTEMPERANCE. 

MepicaL Evipence.—Evidence of the wife that a physician prescribed 
alcoholic stimulants in her presence is admissible where the defense is 
intemperance. 

Where the policy stipulated that it should be void if the insured should so 
far impair his health as to become intemperate, and the court instructed 
to that effect, an additional instruction that it was not necessary that 
such impairment should result in death was properly refused. Nor was 
it error to instruct that impairment or death resulting from alcoholic 
stimulants, taken in good faith under medical advice, was not a violation 
of the stipulation. 

An instruction that the jury may reject the diagnosis of a physician testify- 
ing as to cause of death was not error. 

Where the jury are instructed that the evidence need not be convincing 
beyond a reasonable doubt, it is not predjudicial error to instruct that it 
must decidedly preponderate. 

A refusal to charge that the evidence of the attending physician as to cause of 
death is prima facie, and a charge instead, that it is entitled to the weight 
of a learned physician who had personal knowledge, and saw the msured 
shortly before his death, is not error. tna Life Ins. Co. vs. Ward, 289. 


INTEREST. See Acentr 113 Arsrrration 6. 
INVENTORY. See ARBITRATION 2. 


IRON SAFE. 


Construction or Cuause.—The store insured was kept open after dark for 
business, as was the custom; but the door was kept locked, and customers 
knocked for admission. The bookkeeper left for a few minutes, intend- 
ing to return. But during his absence the fire occurred. 

Held, That the store was open for business within the meaning of the policy 
clause, which required the books to be locked in an iron safe at night, 
and at all times when the store was not open for business, Sun Mut. Ins. 
Co. vs. Jones, 56. 


JOINT POLICY. See Action 3. 
LESSEE. See Trtt# 1, 
LETTER, See Cancenzartion 5. 
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LEVY. See Mutvat Company 5. 


' LIMITATION. 


1. In Case or Ansrrration.—The policy provided that no suit should be main- 
tained until after an arbitration and award, nor unless the action was 
begun within twelve months from date of fire. 

Held, In the absence of limitation as to time within which arbitration must. 
be had, the limitation does not begin to run until an award is made. 
Hong Sling vs. Royal Ins. Co., 718. 

2. Wuen iT Becrys. —The policy required that action should be begun within 
a year from date of loss, and that payment should be made in sixty days 
after ‘‘ the loss shall have been ascertained and proved.” 

Held, That the limitation begins to run from date of proofs, not date of loss. 
Sun Mut. Ins. Co. vs. Jones, 56. 


3. WueEn iT Beciys.—A statute provided that action should not be brought 
until the expiration of ninety days after notice of loss. 


Held, That an action brought after the policy was payable by its terms, but 
within the ninety days, was premature. Taylor vs. Merchants & Bankers” 
Ins. Co., 117. 

4, Wuen iT Bears. — A twelve-months’ limitation in a policy of fire insurance,. 
within which the assured must sue for a loss, is not waived by conduct. 
of the insurance company calculated to make the former believe that the 
loss will be paid, provided such conduct ceases, so as to leave a reason- 
able time within which to sue; and seven months of the twelve is consid- 
ered ample time. 

A limitation of twelve months from the date of the fire within which to sue 
on a policy of fire insurance commences to run from such date. Steel vs.. 
Phenix Ins. Co., 242. . 

5. WHEN 1T Becrns.—The policy provided that action must be brought within 
six months after the fire, and also that the loss should not be payable 
until after an examination as to the loss by the company if required. 

Held, That when the cause of action accrued within one month of the fire, 
the limitation began to run from the date of fire, and an action began 
more than six months after was too late. Meesman vs. State Ins. Co., 256. 


See Accrpent 14; ApsustER 2; AppiicaTion 4; Proors oF Loss 1. 
LOCOMOTIVE. See Accident 10. 


MAIL. See BEenevotent Soctery 11. 


MEASURE OF DAMAGES. 


1. Evience.—Evidence considered as to measure of damages, and the claim 
held to be excessive where the insured, a tailor, claimed to have pur- 
chased goods largely in excess of his means, and his statements were con- 
tradicted by his neighbors, by the firemen, and the agent. Epstein vs. 
State Ins. Co., 612. 


2, Evrpence.— Where the measure of damages is the cash value at time of loss, 
such value must be proved, and proof is not waived by an agreement 
that proof of loss had been duly made. 

Insurance for $2,000, based on an application for $3,000, is not proof of the. 
actual amount or loss. 


Cost in case of reversal of judgment considered. Home Ins. Co. vs. Stone River 
Nat. Bank, 898. 


3. In Cask or Stanparp Poricy.—The Michigan standard policy provides that 
the loss should be ascertained according to the actual cash value at the 
time and place of fire, and should in no case exceed the cost to the insured 
to then repair or replace. 

Held, in the case of a lumber merchant insured, that the measure of damages 
was the actual cash value at time and place of loss and not the reduced 
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cost, for which insured could replace through the use of his own mill and 
standing timber. Mitchell vs. St. Paul German Fire Ins. Co., 1003. 


See AssEssMENT 3; EvipENcE 5; Mortaace 4; THEFT. 


MEASURE OF RECOVERY. See AsanponmMent 2; ADVANCES; BENEVOLENT 
Socrerty 13. 


MEDICAL ATTENDANT. 


EvmeENcE OF MISSTATEMENTS IN AppxLicaTtion.—Statements of the medical 
attendant as to cause of death put in evidence by the beneficiary without 
qualification, where the only requirement in the policy is that proofs of 
death must be furnished, are admissible as evidence to show false 
answers by insured in the application and breach of warranty. Helwig 
vs. Mut. Life Ins. Co., 660. 


MILL COMPANY. See Murvat Company 7. 


MORTGAGE. 


1, AGEnt or Company or InsuRED—ENTIRE oR SEPARABLE Contract.—A Wiscon- 
sin statute provided that, whoever solicitsinsurance in behalf of a com- 
pany, or transmits a policy or application, or collects or receives any 
premium, or aids in doing either, should be deemed an agent of the 
company. 

Held, That where the agent, through whom the company had issued the policy, 
sometime afterwards assisted the insured to procure a mortgage in viola- 
tion of a policy provision, which the agent testified he had forgotten 
about, the statute could not be invoked to claim a waiver of forfeiture. 

The policy insured a building and personal property therein for specific 
amounts. 


Held, That the forfeiture as to the building was a forfeiture also as to the 
contents. Stevens vs. Queen Ins. Co., 443. 


2, CHaTTEL a8 CHANGE OF INTEREST.—One of the partners insured on personal 
property gave a chattel mortgage on the property to secure an individual 
debt. The policy provided that it should be void if the property were 
encumbered by a chattel mortgage or a change took place in interest. 

Held, That there was a change of interest within the policy. Olney vs. German 
Ins. Co., 669. 

3. ConstrucTION or CLAusE.—Mortgage clause in insurance policy construed, 
and held to embody the promise of the mortgagee to pay insurance pre- 
mium in case of the failure of the morgagor to pay it. St. Paul F. & M. 
Ins. Co. vs. Upton., 190. : 

4. INcLusION oF PERSONAL PRoPERTY—PrRoors or Loss—MEasurE oF DaMAaGEs— 
Eviwence. —Some shelving, included in a policy on a stock of goods and on 
store furniture, was attached to the building, and, unknown to the agent 
and insured, was thereby included in a mortgage. 

Held, That a failure to state the fact was not the omission of a fact material 
to the risk within the meaning of the policy. 

An averment that the insured concealed such fact may be met by evidence 
that the agent was informed by insured without pleading waiver. 


Whether a subsequent mortgage on the building, containing such fixtures, is 
an increase of risk, is for the jury. 

Where the proofs of loss were prepared by the agent with the assistance of 
the insured, who was guilty of no concealment or fraud, the proofs are 
not conclusive as to the actual amount of loss. Crittenden vs. Springfield 
F. §& M. Ins. Co., 726. 


5. Payment Pro Tanto.—1. In an action to foreclose a mortgage, where the 
court finds that the plaintiff issued a policy of insurance to one of the 
defendants upon a dwelling-house situated upon mortgaged premises, ana 
made the loss payable to the mortgagee. and that the mortgagee assigned 
the notes, mortgage, and such policy to another, with the knowledge of 
the insurer, and that the property insured was totally destroyed by fire, of 
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which the company had notice, and that it inspected the loss, and, after 
such inspection, paid the amount of the policy to the assignee, and took an 
assignment of the notes, mortgage and policy to itself, held, that such find- 
ings are sufficient to show an indebtedness upon the part of the plaintiff 
to the defendant to an amount equal to the policy, and that such payment 
should be considered as a satisfaction pro tanto of the amount due on the 
notes and mortgage. 

2. The special findings of the court considered, and found to be supported 
by the allegations of the answer. Home Ins. Co. vs. Marshall, 845. 


See AcEent 10; Contract 2; Trruz 6, 7, 9, 11. 


MORTGAGEE. 


1, InteGat SatrE—ContrisvtTion.—The policy provided that it should be void 
in case of any sale or transfer or change of title, or of any undivided 
interest, or the entering or foreclosure of a mortgage. 


Held, That an illegal sale by a mortgagee under a power of sale which was 
subsequently set aside, the insured remaining in possession, was not a 
violation. 

Held, That insurance taken out by the mortgagee without the consent of in- 
sured is not a violation of a provision against other insurance ‘ by the 
insured or any other person or parties interested.” + 

Such insurance by the mortgagee is not contributory although the mortgagor 
insured, in a suit to redeem, compelled him to account for the money 
collected as a trustee ex maleficio. Niagara Fire Ins. Co. vs. Scammon, 
592. 

2. In Casz or Ansirration.—In case of endorsement of ‘‘ loss payable to mort- 
gagee” at the request of insured, the mortgagee and not the mortgagor 
is the proper party in an arbitration, and an award through arbitration 
of the mortgagor and the company is not binding on mortgagee. Berg- 
man vs. Ins. Cos., 271. 


3. In CasE oF Poticy Vorp as to Morteacor.— When, by reason of a sale and 
conveyance of the insured premises, without the consent of the insurer, 
a fire insurance policy has become void as to a mortgagor owner and his 
successor in interest, but, by the terms of the instrument, is still in force 
as to the mortgagee, and init the company has been expressly authorized, 
in case of a loss, to pay the whole amount of the debt to the mortgagee, 
and take a transfer and assignment thereof, and of all securities held for 
its payment, the mortgagor or his successor have no beneficial interest in 
the policy, and cannot compel an application on the debt of the amount 
due upon a loss. ; 

The amount due on a loss under such a policy and such circumstances is not 
a fund for the payment of the mortgage debt, but becomes a fund for the 
reimbursement of the insurance company. Sterling Fire Ins. Co. vs. 
Beffrey, 274. ‘ 

4, Susrocation—Vacant.--1. An insurance policy provided that the loss, if 
any, should be payable to the mortgagee; that as to the mortgagee the 
policy should not be invalidated by the act or neglect of the mortgagor ; 
and that, if the insurance company paid the mortgagee, claiming that, as 
to the mortgagor, no liability existed, it should, to the extent of such 
payment, be subrogated to the rights of the mortgagee. Held, that the 
insurance company, on payment to the mortgagee, did not become subro- 
gated to his rights unless it was in fact not liable on the policy as against 
the mortgagor. 

2. A court of equity will not hold a policy of insurance void because the 
premises have become vacant, contrary toa condition in the policy, where 
the evidence wholly fails to show that the building would not have been 
burned precisely as it was if it had been occupied. Traders’ Ins. Co. vs. 
Race, 1023. 

5. Waiver or Forectosure.—The policy, with loss payable to mortgagee, pro- 
vided that it should be void in case of foreclosure without consent. The 
mortgagee began foreclosure proceedings, and afterwards wrote request- 
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ing consent, and pleading ignorance of the provision ; no reply was made. 
A decree of foreclosure was obtained, and afterwards the fire occurred. 
The insured refused to execute proofs of loss, and they were furnished 
by the mortgagee, but rejected on the ground that they were not made 
by the insured, us required by the policy~ 

Held, That the failure of the company to reply to the letter, and the rejection 


of proofs on the ground alleged, did not waive the forfeiture incurred 
through foreclosure. Armstrong vs. Agricultural Ins. Co., 431. 


See ForFrerrurRE; SUBROGATION. 
MORTGAGOR. See Action 2; MorraaGee 3. 
3 MUTUAL COMPANY. 


1. AssESSMENT IN CAsE or WiTHDRAWAL.—The charter of a mutual company 
provided that a member might withdraw by returning his policy and 
paying all assessments due. 


Held, That the payment of assessments by a member, and direction to the 
secretary to take his name from the books without returning the policy, 
did not terminate the membership. 


Where the secretary testified as above, but insured denied requesting to 
withdraw, and that he simply paid assessments when called on, a charge 
that the insured squared up all his accounts with the company was 
error. Schroeder vs. Farmers’ Mut. Fire Ins. Co., 1020. 

2. AUTHORITY OF OFFICERS TO ConTRACT AND WatIvE ConDITIONS—SEVERABLE 
Contract.—The policies of a mutual company under the by-laws required 
the approval of the directors. The officers acted as an executive com- 
mittee for the directors when not in session. The secretary applied for 
insurance on his own property. It was approved by the vice-president, 
and the secretary filled in and signed as secretary a policy already signed 
in blank by the vice-president, charging himself with the premium, less 
commission. While the application was not treated by the executive 
committee in the customary manner, there were acts tending to show its 
endorsement of the risk. 


Held, That the secretary could not, as an official, approve his own applica- 
tion, but the approval of the vice-president bound the risk until notice 
to the contrary. 


Held, That the question whether the approval of the vice-president and 
executive committee was procured by fraud, and whether there was a 
valid contract, was for the jury. 

Held, That the officers of a mutual company have a right to waive the 
invalidity of a voidable policy, in the absence of a statutory power on 
the part of members to make regulations for the company’s guidance. 

Held, That where insurance is made in gross on property separately valued, 
the contract is sevetable. Pratt vs. Dwelling-House Mut. Ins. Co., 146. 


3. By-Laws as Parr or Poticy.—Paragraph 3437 of the General Statutes of 
1889 requires that all policies issued by mutual fire insurance companies 
organized under the laws of this state shall have attached thereto printed 
copies of the by-laws of the company, which must be signed by the 
president and secretary of the company as well as the assured. The sig- 
natures of the president and secretary attached to the policy only are 
not sufficient, notwithstanding the fact that the by-laws are printed on 
the same sheet of paper. Where the by-laws are not signed in accordance 
with the statute, by the president and secretary of the company and the 
assured, they do not become a part of the policy. Capitol Ins. Co. vs. 
Bank of Blue Mound, 521. 

4, CasH Poxicy Not Unrra Vires.—Where a mutual company has no power 
to issue a cash non-participating policy, and the statute provides that 
in case of loss an assessment should be made on “all property insured,” 
the payment of a premium all in cash, instead of in a note as contemplated, 
does not. render the policy ultra vires and void, since thé insured is still 
liable to assessment. Rundle et. al. vs. Kennan, 80. 








; 
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5, CLassIFIcCATION—LEvy ON Premium Note.—A Kansas statute required that 
in case of mutual companies, the business of each class of policies should 
be conducted separately and independently of the other, and that in no 
case should the premium notes of one class be assessed to pay the losses . 
or expenses of another; also, that the goods contained in buildings used 
for merchandise should be insured in the second and not in the first class. 

Held, That where the policy shows that it was issued as of the second class, 
a general judgment against the company by the insured cannot be 
enforced against property expressly devoted to payment of losses on 
property insured under the first class, and the premium notes of such class 
cannot be levied on where the insurance was effected with knowledge of 
the statute. 

Where the execution is directed to the sheriff of another county in which the 
company is also doing business, application may be made to the court in 
such county to prevent a sale. Naill vs. Kansas Farmers’ Fire Ins. Co., 980. 

6. Guaranty Funp—Uurra: Vrres.—A contract between a mutual fire insur- 
ance company and its policy-holders, by which the latter are to establish 
a guaranty fund against the present and future indebtedness of the com- 
pany, in the absence of any authority in the charter, is ultra vires, and 
void. Kennan vs. Rundall, 524. 

7. MemBersHip rn Case oF Mri Co.--AssEsSMENT OF PrEeMruM Nores In CAsE OF 
Insotvency.—By chapter 180, Laws 1885, ‘‘ millers’ and manufacturers’ 
mutual insurance companies,” organized under chapter 91, Gen. Laws 
1881, having the specified amount of ‘ capital,’”? were authorized to 
enter into contracts of simple ‘‘all cash” (not mutual) insurance to 
the limited extent specified. 

A policy in the ordinary form of such contracts held to be a contract of simple 
(not mutual) insurance. The holder did not become a member of the 
company, and upon the termination of the policy by insolvency proceed- 
ings the right of the holder to a repayment of the unearned premium is 
not inferior to the claims of other policy-holders who have suffered loss 
by fire. 

The premium notes of members of the corporation are subject to assessment to 
pay such unearned premiums. In re Minneapolis Mut. Fire Ins. Co., 546. 

Noricr oF AssEssMENT.—The articles of association of a mutual company 
provided that the members should pay their assessments within thirty 
days after receipt of notice. A by-law provided that notice of assess- 
ments should be given by publication in the newspapers. 

Held, That evidence ofactual notice to the member is requisite to forfeiture 
for non-payment. Schmidt vs. German Mut. Ins. Co., 997. 


See InsonvEncy 1. 


NEGLIGENCE. 

Errect oF RELEASE TO WRoNGDOER—SusRoGATION.—Where the defendant who 
caused the loss by fire through negligence was released from all claims 
arising therefrom by insured, providing, however, that the release did 
not attect the claims of insured against insurers for loss by fire which 
should be in addition to the consideration paid for the release, and it was 
found that the agreement covered loss from explosion only and not from 
fire. 

Held, That the release did not bar an action against defendant by an insurer 
who had paid for a fire loss. 

Held, That a formal assignment of the claim or subrogation was not neces- 
sary to enable the insurer to maintain its action. People’s Natural Gas 
Co. vs. Fidelity Title § Trust Co., 751. 


NEW TRIAL. 

Evivence.—Held, That a motion for a new trial made nearly a year after the 
dismissal of the complaint, in order to procure the testimony of a witness, 
which no sufficient effort was made to secure at the trial, and where there 
was no evidence that such testimony would be important, will be denied. 
O’Brien vs. Home Ins. Co., 78. 
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NEW YORK HARBOR. See Risk 2, 


JNON-CONCURRENCY. See Orner Iysunance 2, 
NOTE. 





See Practice 1. 


NOTICE. 


By Acrnt, WHEN Svrricient. —The policy provided that notice of loss should,be 
given in writing, and that payment should be made on receipt of proper 
proofs of loss. It did not point out the manner of making proofs, or by 
whom or how notice should be given. 

Held, that notice by the local agent, followed by the sending of an adjuster 


who investigated and made an estimate of the loss, was sufficient compli- 
ance. Phenix Ins. Co. vs. Perry, 881. , 


See Accrpent 5, 8; ApsusteR 1; Acznt 4, 5, 10; Benevotent Society 11; Ev1- 


DENCE 5, 6; InsuRABLE INTEREST 1; Murua Company 8; Premicm 3; Nore 1; 
Waiver 3, 


























OFFICERS. See Murvat Company 2. 
OIL TANK. See Description 1, 


OTHER INSURANCE. 


1, CompitianceE—Continvinc Warranty.—The policy required company’s con- 
sent to other insurance to be endorsed. 


Held, That the attachment to the policy of printed form, used for the purpose 
and signed by the agent procuring the insurance, will justify a finding of 
compliance by the jurv. 

A statement in application that ‘‘ clerk sleeps in store,” is not a continuing 
warranty. Grubbs vs. Virginia F. §& M. Ins. Co., 470. 


2. In Casz oF Non-concurrEency.—The policy was upon electric lamps, electric 
fixtures, and appurtenancesin a certain hotel. There were other policies 
insuring household goods and fixtures of every description. 

Held, That these were not other insurance within the meaning of the contri- 
bution clause, to the extent of their whole amount. Clark vs. Western 
Ass’e Co., 281. 

3. KNowLEDGE or AGENT.—Where there was evidence that the agent who had 
written a previous policy wrote the insurance with the fact before his 
mind, a finding that the company knew of the other insurance will not 
be disturbed. Aome Ins. Co. vs. Wood, 179. 


4, Proors or Loss as WaIver or.—The proofs of loss represented that the con- 
tract had in all things been complied with. The company, incidentall 
learning that excessive other insurance existed, demanded further proo 
regarding other insurance. 


Held, That 8uch demand was not a waiver of forfeiture on account of such 
other insurance. Antes, Garn § Co. vs. Western Ass’e Co., 284. 


5. Warver sy Broxer.—An insurance broker or soliciting agent, whose busi- 
ness is merely to solicit insurance, present applications therefor to the 
agents of the insurance company, and, if accepted, to receive the policies, 
deliver them to the insured, collect the premiums, and pay them over to 
the agents of the company who pay him a commission, has no authority 
in behalf of the company to consent to procuring other insurance on the 
property, or to waive the conditions of the policy in that regard. 

Where the policy provides that the policy, unless otherwise provided by 
agreement indorsed thereon, shall be void if the insured shall thereafter 
procure any other insurance on the property, mere notice or knowledge 
on part of the insurance company that the insured has subsequently 
placed other insurance on it, or intends to do so, is not of itself a waiver 
or consent on part of the company, at least where the notice is not com- 

municated in a manner implying a request for permission to do so, or so 
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as to require the company to act upon it by either consenting or refusing 
to consent. Golden vs. Northern Ass’e Co., 360. 


See Acent 11; Contripution 2; Preapine 2; Risk 1. 
PAROL EVIDENCE. See Tirtz 19, 


PARTNER. 


ALIENATION AND Ricut oF Action In CasE or.—A provision in a policy of fire in- 
surance, to the effect that a sale or transfer of the property insured shall 
forfeit the policy, does not become operative to avoid the policy, unless 
the entire interest of the assured in the property insured is sold or 
transferred. 


If the property insured consists of the stock of goods of a merchant doing 
business alone, the taking in by him of a partner in the business is not 
such a sale or transfer by him of his entire interest in the property as will 
avoid the policy. 

Where the policy has not been assigned or transferred, and the property thus 
insured is destroyed or damaged by fire after the partnership had been 
formed and had assumed the management of the business, the assured 
may maintain an action on the policy in his own name to recover the 
damages sustained by him on account of the injury done to his share of 
the property. Blackwell vs. Ins. Co., 97. 


See Proors or Loss 2; Risk 1, 
PARTNERSHIP. See Tirtz 5, 


PATTERNS. 


As Toots.—Patterns for making boots and shoes are ‘‘ tools used in the manu- 
facture’’ of them within the policy. Adams vs. New York Bowery Fire Ins. 
Co., 833. 


PAYMENT. See Mortaace 5. 
PERSONAL PROPERTY. See Morreaace 2, 4. 
PHYSICIAN. See Evipence 10; INTEMPERANCE. 


PLATE GLASS. 


Fat or Burzpine.—In an action on an insurance policy, insuring the plaintiff 
‘against loss by breakage, by accident, or causes entirely uncontrolled 
by the insured,” the policy stipulating that the insurance ‘‘shall not 
be liable to make good any loss or damage which may happen in conse- 
quence of any fire,” where the proof was, that the plaintifi’s plate glass, 
insured under the policy, was broken and destroyed by the falling against 
it of a wall of a burning building, he is not under the terms of his policy 
entitled to any recovery therefor in an action against the insurers. 
Runkel vs. Lloyd Plate Glass Ins. Co., 472. 


PLEADING. 


1. Cancettation.—An amendment to the answer, pleading cancellation at re- 
quest of the insured, proposed at the close of the testimony, is too late, 
when the fact, if true, must have been known when the answer was filed. 
Louisville Underwriters vs. Pence, 493 

2. Orner Insvrance.—In assumpsit on policy of fire insurance the defendant 
pleaded a condition of the policy that the policy should be void in case 
the insured had or should afterwards have other insurance on the property 
without the assent of the defendant in writing or in print, and averred 
that there was without the defendant’s assent other insurance on said 
property in the A. Co. when the defendant’s policy issued, whereby the 
defendant’s policy became void. To this the plaintiff replied: 

First, that the defendant had notice of the prior insurance when it made its 
contract ; 
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Second, that there was no other insurance at the time of the loss ; 


Third, that the policy in the A. Co. had the same condition and became void 
on the issuance of the defendant’s policy; 


Fourth, that the plaintiff before the defendant issued its policy informed the 
agent of defendant that the property was already insured in the A. Co. 


On demurrers to these replications : 


Held, That the first replication was good, and that the second, third, and 
fourth were bad. Reed vs. Equitable F. § M. Ins. Co., 821. 


3. Proors or Loss. ~ Where a plaintiff brings an action upon a fire insurance 
policy to recover tor the loss of a building destroyed by fire, and alleged 
in his petition that ‘‘he made out and delivered to the insurance com- 
pany proofs of loss in regular form, as required by the policy, and that 
he had done and performed all of the conditions of the policy,” and 
further alleged that the insurance company ‘‘ denied all liability under 
the policy,” it is competent for him, in support of his petition, to intro- 
duce upon the trial of his action a letter from the insurance company, 
written by an officer thereof having authority so to do, informing him 
‘that the company had received his proof of loss, but denied all liability 
upon the policy, and held his proofs of loss subject to his order,’’ as show- 
ing that the company had received from him proofs of loss, and made no 
objection to the form thereof, but offered to return the same to him be- 
cause the company denied all liability. Capitol Ins. Co. vs. Bank of 
Pleasanton, 519. 
4, VARIANCE IN Cask or Accrpent.—A general demand calls for an affidavit of 
execution of and title to policy in suit. 
The complaint described an accident policy asrunning for a year. But there 
was no evidence in the policy or otherwise to support it and the accident 
happened more than a year after the date of issue. 


Held, there was a fatal variance. Equitable Accident Ins. Co. vs. Osborn, 947. 
See Arson; ConTrIBuTION 2; Proors or Loss 2, 3; VanuaTion 2; WAREHOUSEMAN. 


PRACTICE. 

1. Evipence as To Vatuation—Counterciamm on Notre.—Where a policy of 
insurance provides that any untrue answer to questions contained in the 
application shall avoid the policy, the answers amount, in effect, to a 
warranty, and the matter of their materiality is not open. 

The policy being one insuring title to real estate, one of the questions in the 
application was, ‘‘Last price paid?” and the answer was, ‘‘ $11,000.” 
Held, that the question called for the actual, and not merely a nominal, 
price—of the price in money or money’s worth—and it appearing that, 
although the consideration stated in the deed was $11,000, the transaction 
was really a trade of mining stock of little value, and $3,000 for the 
land. an instruction that if $3,000 and the market value of the stock 
amounted to $11,000, or that the insured honestly believed he was pay- 
ing $11,000 cash value, and the grantor accepted it as that amount in 
money, they should find the answer true, was sufficiently favorable to 
the insured, in an action on the policy. 


There is no presumption that the stock of a corporation is worth par. 


Held, That the refusal of the trial court to permit an amendment of a plead- 
ing was not an abuse of discretion. 


In an action for the recovery of money, what questions of fact shall be sub- 
mitted to the jury for specific findings is in the discretion of the trial 
court. 

Where the answer set up a counterclaim upon a note of the plaintiff not due 
at the time of the trial, and no objection is made that it is premature, but 
the case is tried throughout, including the charge of the court, not ex- 
cepted to, on the theory that it is a proper counterclaim, the plaintiff 
must be held to have waived the objection that the note was not yet due. 
Stensgaard vs. St. Paul Real Estate Title Ins. Co., 894. 

2. Rieut or Action—WalvER OF DEFECTS IN ORGANIZATION—COMPETENCY OF 
Evmence.—A suit to recover on a cause of action in favor of a minor 








ee 
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should be brought in the name of the infant by his guardian or next 
friend; but, if brought in the name of the guardian, the court may amend 
the record by inserting the name of the ward as plaintiff. 

Where the defendant has assumed to make the contract on which the action 
is brought by the name by which it is sued, it is immaterial, so far as the 
plaintiff's right to recover is concerned, whether it is a corporation or a 
mere voluntary association. 

By accepting and retaining the dues or fees of an applicant for a beneficiary 
certificate, with knowledge of the facts, the defendant waived all irregu- 
larities in the organization of the subordinate lodge and in the admission 
of the applicant to its membership. 

Where a party frames his pleading and introduces his evidence upon one 
theory of the law applicable to his cause of action or defense, it is not 
error for the court to refuse to submit the case to the jury upon an en- 
tirely different theory, when such change of position might unfairly 
prejudice the opposite party. 

To render a person incompetent as a witness, under Gen. St. 1878, c. 73, § 8, 
he must have some legal, certain, and immediate interest in the event of 
the cause itself, or in the record, as an instrument of evidence for or 
against himgelf; and the burden is on the party objecting to the witness 
to make the incompetency to clearly appear. ieee : 

Held, That it does not clearly appear from the evidence that, in an action 
against the grand lodge of the defendant order to recover insurance on 
life of a deceased master workman, a member of a subordinate lodge, who 
became such after the death of the deceased, is thus interested in the 
event of thesuit. Perine vs. Grand Lodge of Ancient Order United Workmen, 
213. 

See Evivence 6, 


PREMIUM. 

1. Forrerrure.—A policy provision that it should he void in case of non-pay- 
ment of a premium note within fifteen days after maturity does not 
render the policy void, but only voidable in case of such non-payment. 
Louisville Underwriters vs. Pence, 493. 

2.:Riaat to ComMurTaTION IN CAsE OF NoN-PAYMENT.—The policies provided 
that in case of non-payment of premium when due, they should cease and 
all previous ‘payments should be forfeited, but that commuted paid-up 
policies would be granted on application and surrender of the old policies 
within six months after the default. 

Held, That time was of the essence of the contract, and the right to a com- 
muted policy was forfeited by failure to surrender within the stipulated 
time. Northwestern Mut. Life Ins. Co. vs. Barbour, 168. 

3. WatvEeR oF ARBITRATION AND NoticE—EVIDENCE OF PAYMENT—CANCELLATION. 
—A denial of liability and a claim that the, policy was not in force is a 
waiver of the stipulation as to arbitration and as to written notice of loss. 

The policy contained an endorsement by the agent of the receipt of additional 
premium. The insured testified to giving the sum needed for the original 
premium to a son and afterwards the sum needed for an increase. The 
son testified to paying them to the agent. The agent denied having re- 
ceived them. 

Held, that the fact of payment was established. 

A notice to the insured, directing attention to the effect of failure to pay pre- 
mium and to the cancellation clause in the policy, is not a notice of can- 
cellation within the policy. Savage vs. Phenix Ins. Co., 967. _ 


PREMIUM NOTE. 

1. Notice or —A statute required notice of the maturity of a premium note 
to be served personally, or by registered letter addressed to his post-office 
address, and that the policy should not be suspended for non-payment 
until thirty days after the notice had been served. 


Held, That the thirty days began to run from the mailing of the letter. Ross 
vs. Hawkeye Ins. Co., 121. 
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2, Watver or Non-PpayMEeNntT.—A premium note was not paid until some days 
after maturity, and the insured wrote that it was impossible to pay it 
sooner, and asked for terms of cancellation. The company replied thatif 
burdensome the company would endeavor to make payment easy if noti- 
fied prior to maturity of notes. A second note was also paid when past 
due, and a third note was due and unpaid at time of fire, without the 
notification asked by the company. 


Held, that a policy provision rendering it void in such case was not waived 
by the letter of the company, nor by its further statement in such letter 
that such cancellation was expensive, nor by failure to cancel and prior 
reception of overdue payments. 


Held, that a notice sent more than 30 days before the loss that the note was 
due and if unpaid in thirty days the policy would be cancelled was suffi- 
cient to suspend the policy under Chap. 210 of laws of 1880 of Iowa. It 
was optional under such laws to accept overdue payments without waiv- 
ing the right to insist on prompt payment thereafter.— Morrow vs. Des 
Moines Ins. Co., 842. 


See AcEnt 11; Evrpence 5; Morvan Company 5, 7; Watver 2. 


PROOFS OF DEATH. ; 


Competency or Evipence.—In an action by a woman upon a policy of insur- 
ance on the life of her husband, her character is not involved, and evi- 
dence of her good character is not admissible. Nor is her character as 
a witness in her own behalf open to supporting evidence, where no im- 
peaching evidence has been introduced by the defendant. 


The person whose life was insured, having disappeared while a‘hunt was in 
progress, in which he with two others participated, what one of his com- 
rades said to the other on the scene of the hunt, when they met a few min- 
utes after the disappearance occurred, and also while they were on the 
way to search for their missing companion, was admissible in evidence as 
part of the res geste, to explain their conduct in abandoniug the hunt, 
engaging in the search, and conducting itin a particular manner; these 
acts of theirs being relevant evidence in a suit upon the policy, and the 
declarations being of a nature to account for and illustrate the acts with 
which they were connected, and being apparently instinctive and spon- 
taneous utterances, free from any reasonable suspicion of device or after- 
thought. Though not precisely contemporaneous with the main fact of 
the disappearance, they were made while the transaction of which that 
main fact constituted a part was incomplete, and while the stream of 
action which began with the hunt and terminated with the search was 
unbroken. 


An exclamatory affirmation, such as ‘‘Sheppard has killed. himself!’’ 
though a part of the res gest, is not evidence of the matter of fact 
which it affirms, where qll the circumstances show that it was the expres- 
sion of amereopinion. Its function as evidence should be confined to 
illustrating such relevant conduct of the speaker as it tends to explain, 
and such relevant conduct of the hearer as it prompted or influenced. A 
declaration importing that the speakerthought he caught a glimpse of a 
man falling from a boat into the river deals with matter of fact, not with 
matter ofopinion. It relates to an indistinct perception of the senses, not 
to a mere inference or conclusion of the mind. 


The manner and appearance of a speaker whose acts and utterances belong 
to the res geste are relevant evidence ; and that he looked wild, and 
seemed excited, is matter of fact, not of opinion, for which reasons ought 
to be specified. The signs of emotion may be described by the use of 
general terms, without any enumeration of particulars. 

The res gest of the disappearance involved in this case terminated with 
the conclusion of the search, and subsequent excitement, conversations, 
etc., of the persons connected with the transaction, and upon a different 
scene, were irrelevant and inadmissible. : 


The action being by a wife upon a policy of insurance in her favor upon 
the life of her husband, the insurance being against death by accident 
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within one year from the date of the policy, and he having disappeared 
within the year, that his family regarded him as dead, or recognized him 
as being dead, is not competent evidence in behalf of the plaintiff. 


The grief and sickness of the plaintiff consequent upon hearing of her hus- 
band’s death, and that by reason of destitution she had to sell clothing to 
supply wants, are not relevant, and therefore not admissible evidence in 
her behalf. , 


That plaintiff and her husband were attached to each other, and lived to- 
gether on affectionate terms up to the time of his disappearance, is rele- 
vant and admissible, as tending to throw some light, in connection with 
other evidence, on the nature and cause of his long-continued absence. 


That asister of the plaintiff, who resides with her, never saw any letter or 
communication in a mysterious manner which would lead her to suppose 
that plaintiff was in communication with her husband, or that she (the 
sister) has nothing to lead her to believe he is still alive, isirrelevant and 
inadmissible. 


The opinion of a witness as to the difficulty of recovering the body of a 
man if he fell into the river at a certain place is admissible, his reasons 
for the opinion appearing from the testimony taken as a whole, and the 
place being identified as the point at or near which the person in question 
disappeared. 


Testimony as to the character of the river, etc., at a particular point 
shown to the witness, is not admissible, without some evidence tending 
to identify that point with the one at which the disappearance occurred. 


A man who, as pilot and mate, is well acquainted with a river, is com- 

etent to give his opinion as to whether one falling into it would likely 

i found after death, and among the reasons for his opinion the witness 

may cite an instance of a person who fell overboard many years ago, 
and, though searched for, was never found. 


One who has navigated the river by steamboat for about five years may 
express his opinion in connection with a description of the stream and 
a statement of facts showing his acquaintance with the characteristics of 
the river and the adjacent swamps. 


Witnesses acquainted with the plaintiffs husband having testified in be- 
half of the company that they saw him alivein Alabama after his disap- 
pearance, and others, not acquainted with him, that they, too, saw a man 
in Alabama, of whom an authentic photograph of the plaintifi’s husband 
exhibited at the trial appeared to be a likeness, such evidence cannot be 
rebutted by the testimony of a witness on the part of the plaintiff that 
he knew her husband, and saw a man in Georgia whom he at first thought 
was him, but changed his opinion, upon being informed that the man 
wasor had been a citizen of the town at which the witness met with 
him. This testimony is irrelevant and inadmissible. 

That witnesses said before they testified, on first seeing the photograph 
above referred to, some of them that it was the picture of one man, and 
some that it was the picture of another, is not relevant or admissible to 
rebut the testimony of the company’s witnesses, who deposed that it was 
a likeness of the man seen by them in Alabama. 

The brother of plaintiffs husband being a witness in her behalf, it was 
competent for him to testify to the reason which induced him to transfer 
to plaintiff's child a policy which he, the witness, held on the life of his 
brother, the child’s father, although to state such reason involved the 
father’s sayings as to his wishes or intention in behalf of his child. 

The fact that plaintiff failed to answer a letter written to her by an 
agent of the insurance company being in evidence, it was competent for 
her to explain why she did not answer it, though a part of the explana- 
tion was that her counsel advised her not to answer. 

Where the policy sued on arises out of business transacted within this 
state, whether the contract of insurance be concluded here or elsewhere, 
the statute (Code, § 2850) touching the allowance of counsel fees on 

account of bad faith in withholding payment after demand applies ; 
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but the evidence of what amount would be reasonable should be 
confined to a certain fee, and inquiry should not extend to a 
conditional fee, there being no evidence of any contract for a 
conditional fee in the particular case. Nor can any estimate be 
made to cover future litigation by motion for a new trial, writ of error, 
etc., there being no certainty that such future litigation will occur. If 
witnesses estimate fees on a basis which is too comprehensive, or on a 
misconception as to what the nature of the case involves, they should be 
requested, on cross-examination, to eliminate the superfluous elements, 
and correct their estimates accordingly. 


Interrogatories which assume a material fact in controversy, such as the 
death of a person. or that he fell into the river, are manifestly objection- 
able as leading ; but it is discretionary with the trial court to exclude 
the answers or not. In this instance the discretion was not abused, it 
appearing that, though some of the answers were colored in form, the 
testimony of the witness, read as a whole, was not vitiated or affected in 
substance by the nature of the interrogatories. 


The manner and deportment of a third person in giving an account to a 
witness of what he saw or knew connected with the disappearance of the 
person whose life was insured is irrelevant, such third person not being 
a witness in the case, and his recital of the facts to the witness under ex- 
amination not being a part of the res gestx. 


The contents of letters exchanged between two witnesses in the case are 
irrelevant and inadmissible, except for the purpose of impeachment ; and, 
where that purpose is not in view, such contents should neither be read 
nor recited in the hearing of the jury. Where a witness under cross-ex- 
amination had acted, not upon reading a letter, but upon hearing it read, 
it was enough to allow him to refer to the letter to refresh his memory as 
to what he had heard read, without permitting him to read aloud to the 
jury, and without permitting cross-examining counsel to read from the 
letter in the hearing of the jury: 


A letter written by an agent of the insurance company to the plaintiff, 
requesting her co-operation in further efforts to find her husband, and to 
which she made no reply, is not admissible evidence in behalf of the 
company. 

It is no cause for a new trial that the court sustained an objection to an 
unintelligible question propounded to a witness on cross-examination, 
the whole question being: ‘‘ ‘I understand you to say, when Mr. Ruther- 
ford examined you, in your opinion, what about the writings of those 
papers —those letters ?’ [referring to the letters signed ‘ Murray’ and ‘ T. 
M. Horton.’]” 

Though the policy stipulates for ‘direct and positive proof” of death by 
external, violence, and accidental means, such death may be established 
by circumstantial evidence, that kind of evidence being sufficient, by the 
laws of this state, to support an action on any policy of insurance. There 
was no error in denying a non-suit. 


Witnesses who have testified as experts in handwriting may be grossly 
examined in any appropriate way to test their skill. Writings and parts 
of writings, no matter by whom written, may be exhibited to them for 
their opinion as to the identity of the handwriting with that in question, 
and neither the witness nor the opposite counsel is entitled to know what 
writings will be used for this purpose, or whether they are genuine or 
not, or by whom they were written. 


In the re-examination of his own witness, counsel has no right to recite 
his understanding of the evidence given by the witness on cross-examina- 
tion, as preliminary to having the witness explain his testimony. Ques- 
tions to elicit explanation can be propounded without so doing, and it is 
no abuse of discretion for the court to arrest such a recital. 


An immaterial error is the same as none; a according to strict prac- 


tice, the court was correct in ruling, as out of order, a motion to compel 
the production of a document under a notice to produce, the motion being 
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made while the trial was in active progress, and when a witness was on 
the stand for examination. 


Evidence of character to support the credit of a witness is not receivable 
before impeaching evidence has been adduced. This general rule is not 
to be varied to serve the convenience of the supporting witnesses, or be- 
cause their attendance on the court is voluntary, and they refuse to wait. 
Travelers’ Ins. Co. vs. Sheppard, 475. 


See Warver 6. 


PROOFS OF LOSS. 


1, LimrraTiIon in CasE oF —Evipence.—Where a policy of insurance requires 
proofs to be furnished within thirty days, and the action to be commenced 
within six months after the loss, and it is further provided that the 
company will pay the loss ninety days after the notice and due and satis- 
factory proofs of the same shall have been made by the assured and re- 
ceived at the company’s home office, held, that the cause of action did not 
accrue before the expiration of ninety days after proofs of loss are re- 
ceived; and an action brought on the policy within six months from 
that time is not barred. 


In an action upon a policy, which provides that the insured should furnish 
proofs of loss within a specified time after the loss occurred, it is necessary 
for the plaintiff to prove upon the trial that the proofs were made, or 
that the same were waived by the company. German Ins. Co. vs. 
Fairbank, &3. 


2. PreapiInc—Evinence—TItteE In Cask oF Partner.—Where aplea to an action 
brought upon a policy of fire insurance is interposed, alleging that no 
preliminary proofs of loss have been furnished by the assured, according 
to the provisions of the policy requiring such proofs as a condition pre- 
cedent to the right to sue thereon, a replication to such plea is bad that 
simply alleges ‘‘that proofs of loss were furnished on blank forms furn- 
ished to plaintiffs by defendant for that purpose,” without alleging that 
the proofs so furnished were in accordance with the requirements of the 
policy ; and a demurrer to such replication should be sustained. 


G. and E. were partners in a general banking business, and as such partners 
were the sole owners of a house and the land upon which it was situated, 
which house they insured against loss by fire, the policy issued to them 
containing the following provision: ‘‘If the property be sold or trans- 
ferred, or any change take place in the title or possession, whether by 
legal process or judicial decree, or voluntary transfer or conveyance, it 
should render the policy void.”’ After the issuance to them. of the policy, 
but prior to the destruction of the property by fire, G. and E. admitted 
W. into their firm as a partner, upon a verbal agreement that he was to 
have no interest in the properties of the former firm, but a fixed interest 
only in the profits of the firm’s business generally. Held, that this did 
not give to W. any interest in the insured property, nor work such 
change in the title. ownership, or possession of the property as would 
avoid the policy under the above-quoted provision therein. 


Where the insurers, after receipt of proofs of loss, in a correspondence by let- 
ter repeatedly call upon the assured for further or more particular infor- 
mation as to the interest or ownership that a party named in the proofs. 
has in the insured property, and in such correspondence and otherwise 
are silent as to any other defect in the form or substance of such proofs, 
and fail to call the attention of the assured to any other defect that may 
exist in the proofs furnished, such silence and failure of the insurers to 
call the attention of the assured thereto held to be a waiver on their part 
of any defect in such proofs not discovered by them to the assured; and 
held that, where the particular matter or information asked for in such 
correspondence is not requested to be furnished in verified form, such 
failure to request verification thereof isa waiver of that formality. Held, 
further, that the information asked for by letter, when supplied by letter, 
will be treated as supplementary to such proofs upon the particular sub- 
ject to which they relate. Held, further, that such proofs of loss and let- 
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ter correspondence supplementary thereto are admissible in evidence at 
the trial to establish the fact that the requirements of the policy as to 
the furnishing of preliminary proofs of loss have been complied with 
before institution of suit. 

Where the assured inadvertently make an incorrect statement or mistake in 
the preliminary proofs of loss furnished to the insurers after loss, such 
statement or mistake may be afterwards corrected and explained by parol 
testimony at the trial of a suit upon the policy, where the same explana- 
tion or correction has been asked for by letter and given in substance by 
— prior to the institution of the suit. Hanover Fire Ins. Co. vs. Lewis, 

- 3. Pieapine as To.—In an action on an insurance policy to recover a loss by 
fire, the plaintiff must aver and prove that proofs of loss were furnished 
within the time required by the terms of the policy, or that the condition 
requiring such proofs has been waived by the company; and if at the trial 
there is a total failure to prove either that the ‘proofs were duly made, 
or that they were waived, it is the duly of the trial court to sustain a de- 
murrer to the evidence and dismiss the action. Burlington Ins. Co. vs. 
Ross, 799. 


4, Warver By AcEntT. -Failure to furnish proofs of loss within the time stipu- 
lated, under penalty of forfeiture, will forfeit the right to sue. 

The policy provided that no agent should have power to waive its provisions 
unless by endorsement on the policy. 

Held, That representations of the agent regarding a delay of the adjustment, 
leading to the belief that the policy would be paid, was not a waiver of 
timely proofs. Gould vs. Dwelling-House Ins. Co., 328. 

5. Watver or.—The insurer may either expressly or by implication waive 
the preliminary proof and the certificate of loss. 

There was an implied, ifnot an express, waiver of the defects of the certifi- 
cate. Purves vs. Germania Ins. Co., 306. 

See Accripent 5, 8; ApsustER 1, 3; AcznT 3, 5; AnsrrraTion 4;* Bumprne Con- 
TRACT; EvipENce 2; InsuraBLe INTEREST 1; MortGacE 4; PLEADING 3; Risk 1; 
Warver 1, 2, 3,4, 5; WAREHOUSEMAN. 


QUO WARRANTO. See Foreren Company 1, 
RAILROAD. See Benevouent Society 1; Carrier 1. 
REBATE LAW. See Foreign Company 2. 
RECORDS. See Tirtz Insurance. 


REFORMATION. 


Spzcrric Insurances.—A policy specifically insuring various items of personal 
property will not be reformed to cover them in one gross sum on the tes- 
timony of the insured and his wife when vague and uncertain and ex- 
plicitly contradicted by the agent effecting the insurance,—Epstein vs. 
State Ins. Co., 612. 


REINSTATEMENT. 


Wuere Osticatory.—The policy provided that the contract was embraced in 
the policy, application, and by-laws. The by-laws provided that there 
should be opportunity for reinstatement. The mortuary notices stated 
that no premium would be received or reinstatement made after date of 
payment unless insured was alive and in good health. 

Held, That reinstatement did not mean reinsurance, and where insured was 
in good health prompt application, after default in premium, entitled to 
reinstatement. 

Held, That the fact that insured had passed the age for insurance of new 
members, did not justify a refusal of reinstatement. Lovick vs. Provident 
Life Ass'n, 332. 

See Watver 6. 
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REINSURANCE. 


Watver oF HeattH Certiricate.—A retiring company reinsured its risks with 
another under an agreement that the latter would send to each member 
an executed policy and agreement or acceptance, and such members 
should be reinsured as signed, and delivered the certificate to the re- 
insurer within a stipulated time, the money received on such policies by 
the reinsured to be transferred to the reinsurer. A policy was sent to 
plaintiff reciting that it was in consideration of the statements in the 
application to the reinsured company. Afterwards plaintiff was notified 
of premiums due, and such premiums were received. The acceptance 
was not signed and returned, but a health certificate was exacted re- 
questing a transfer of the insurance. 


Held, That the policy and certificate show on their face that it was a 
transferred and not a new risk, and as such a waiver of the required 
acceptance. 

Held, That the receipt of premiums was a waiver of the required certificate. 


Held, That the policy was not issued on the strength of the health certificate 
and was not affected by misrepresentations therein. People’s Mut. Ass’e 
Fund vs. Baesse, 157. 


RELEASE. See NreGuicence. 


REMOVAL. 


Watver By AcEent.—The policy was left with the agent for endorsement of 
consent to removal, which he promised, but neglected, to make. 


Held, That the company was estopped to set up the want of endorsement. 
Henschel vs. Oregon F. § M. Ins. Co., 1039. 


* RENEWAL. 


1. Arrer Loss..—When the plaintiff sought to secure an endorsement of 
renewal on the day of expiration, concealing the fact of a loss occurring 
on that day. even though with no fraudulent intent, a court of equity 
will not enforce the contract and compel the delivery of a new policy. 
Dodd vs. Home Mut. Ins, Co., 359. 

2, Evipence or Orricer.—The cashier of insured was also agent of the insurer, 
with authority to issue policies. He was directed by the manager of 
insured to renew the policy, which he promised but failed to do. The 
cashier testified that he intended to renew, and supposed he had done so, 

Held, That there was no valid contract of renewal. 

A question propounded to the manager in connection with his evidence as to 
conversation with the agent: ‘‘ How long was the insurance to be?” 
is improper, as calling for a conclusion of ‘the witness. 

Admissions of the cashier subsequent to the conversation, that the property 
was insured, are not admissible. Jdaho Forwarding Co. vs. Fireman’s Fund 
Ins. Co., 756. 

3. VERBAL AGREEMENT CoNSTRUED.—There was evidence of a verbal agree- 
ment to renew a subsisting policy, and an endorsement on the policy by 
the agent that it was in force from the date of its expiration was pro- 
cured. There was also some contradictory evidence. 

Held, That the facts would not sustain a suit in equity for a specific per- 
formance and issue of a new policy. The agreement at most was for a 
renewal and not a new policy. Dodd vs. Home Mut. Ins. Co., 352. 


REPAIRS. 


IncREASE oF Risk.—Repairs were being made at the time of application for 
insurance, which were continued for two weeks. ‘The policy required the 
consent of secretary in writing to any extension of repairs beyond ten 
days. 

Held, That, if the risk'was increased without consent, there could be no 
recovery. But if the agent notified the company ‘and it continued to 

VoL. XXI.—70. 
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treat the contract as existing, it was estopped to object. Stauffer vs. 
Manheim Mut. Fire Ins. Co., 1051. 


See Risk 3. 

REPLACEMENT. See Arsrrrarion 6. 
REPRESENTATION. See WarEHousEMAN. 
REPRESENTATIONS. See Appuicarion 4. 

RESCISSION. See Benevouent Society 3; Compromise 2. 
RETALIATORY LAW. See Forzicn Company 1. 


RISK. 


1. Eacs In PickKLE—ParTNERSHIP—OTHER INSURANCE—ProoFs oF Loss—AcTION, 
—The policy insured plaintiff on a stock of eggs in pickle. 

Held, Thatinsurance by a partner of his individual interest in the stock, 
without knowledge of insured, was not other insurance within the 
policy. 

The policy provided that proofs of loss should be made within thirty days; 
that the claim should not be due until sixty days after the completion of 
all requirements; and that action should be barred unless brought within 
six months after the loss. 

Held, That failure to make proofs of loss within thirty days did not bar, but 
only postponed, right of action. 

Held, That where only part of the eggs were in the pickling vats, the entire 
stock was covered, where the agent testified that sach was his under- 
standing of the contract. 

The effect of an error in computing the amount of judgment considered. 
Halil vs. Concordia Fire Ins. Co., 731. 

2. New York Harsor— EvipENcE or SEAWORTHINESS.—Insurance was under an 
open canal policy, with which was a book in which was entered by the 
insured the risk offered, and afterwards endorsed or disapproved by the 
agent. Therisk, which was from Brooklyn to Tarrytown, was entered as 
‘*from New York Harbor to,” the destination column being blank. In 
the approval column the agent wrote the word harbor on receiving the 
book. 

Held, That the failure to state time of voyage or the place of destination did 
not avoid the policy. The question as to what constituted New York 
Harbor was for the jury. 

Held, That where the boat grounded, because left by the tide, and broke in 
two, and there was evidence of seaworthiness at the time of lading, un- 
seaworthiness will not be presumed. Petrie vs. Phenix Ins. Co., 551. 

3. Reparrs—Watcuman.—The policy forbade the use of open lights, but per- 
mitted necessary repairs. The attention of the secretary was called to 
the fact that such lights might be necessary for repairs, when the appli- 
cation for insurance was made, and replied that repairs were permitted 
in the policy. c 

Held, That the use of open lights when necessary for repairs was not a 
policy violation. ; 

The employment of a person exercising the care of a watchman is sufficient 
compliance with the requirement, though not in name a ‘‘ watchman. 

The absence of a watchman for a few minutes to obtain a key needed in his 
duties as watchman is not a violation of the policy requirement that he 
should be at all times on the premises. Aw Sable Lumber Co. vs. Detroit 
Mfr's Mut. Fire Ins. Co., 311. 

4. Warranty or Deracument.—The policy warranted a clear space of 150 feet 
between insured lumber and adjacent mill. 

Held, That, in case of its violation and loss on lumber communicated from fire 
in mill, no risk attached, and insured was entitled to return of premium. 
James vs. Ins. Co. of N. A., 377. 
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See Construction 3; GASOLINE; REPArRs. 
SALE. See Mortaacee 1. 
SALVAGE. See ABANDONMENT 2. 
SEARCH. See Trriz Insurance. 
SEAWORTHINESS. See Risx 2. 
SEAWORTHY. See Evivence 14. 
SECRETARY. See Brnevouent Socrery 20. 


SEPARABLE CONTRACT. 


EvmENcE as T0.—Evidence aliunde a policy to show that different rates of 
premiums were charged on separate pieces of property, and an average 
tixed on where the several items were insured in one policy for a specified 
premium, in order to prove that the contract was separable and that a 
breach as to one would not be fatal as to all. Loomis vs. Rockford Ins. 
Co., 564. 


i See AniENATION; Conrract 2, 3; Muruat Company 2. 
SERVICE. See Acent 7; BENEvoLENT Society 13, 20; Construction 2. 
SETTLEMENT. See ApsustmMEntT; ConTRIBuTION 1. 
| SIGHT. See AccrpEnt 16. 


SLIP. See Construction 3. 


% SPECIFIC INSURANCE. See Rerormartion. 
STANDARD POLICY. See Measure or DamaceEs 3. 


STATUTE. 


ConstruED.—The Anti-rebate Law of Pennsylvania is constitutional. Com- 
monwealth vs. Morningstar, 88. 


See Forricn Company 2. 
STORE. See Vacant 5. 
STOREHOUSE. See Description 3. 
STOVE-PIPES. See Appricarion 7. 


STRANDING. 


BaRraTRyY—GENERRL AVERAGE—ABANDONMENT.—A policy insuring against perils 
of sea or river, and free from liability for barratry, where the peril is 
the operative cause of loss, is not freed from liability by the contributory 
negligence or unskillfulness of the master when not amounting to fraud. 

Removal of cargo after stranding, simply to lighten the boat, does not involve 
the question of the general average. 

After stranding, the owner gave notice of intention to abandon, but retained 

i control, repaired, and afterwards claimed the boat as his own. 

. Held, That there was no abandonment, and recovery cannot be had as for 
constructive total, but only for partial loss. Lowisville Underwriters vs. 
Pence, 493. 


See ABANDONMENT 1, 


SUBROGATION. 


In Casz or Mortcacer.—An insurance policy provided that the loss, if an, 
should be payable to the mortgagee; that, as to the mortgagee, the policy 
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should not be invalidated by the act or neglect of the mortgagor; and 
that, if the insurance company paid the amount of the insurance to the 
mortgagee, claiming that, as to the mortgagor, no liability existed, it 
should, to the extent of such payment, be subrogated to the rights of the 
mortgagee. Held, That the insurance company, 6n payment to the mort- 
gagee, did not become subrogated to his rights unless it was in fact not 
liable on the policy as against the mortgagor. Traders’ Ins. Co. vs. 
Race, 363. : 


See Carnrer 2; Forrerrure; Morrcacee 4; Trrte Insurance; WaAREHOUSEMAN. 


SUICIDE. 


1, EvipENcE—INsuRABLE INTEREST.—Where evidence as to suicide is conflict- 
ing and evenly balanced, death from accident will be presumed. 

Insurable interest is not necessary in the beneficiary of a contract of a benevo- 
lent society where the insured is authorized to change the beneficiary. 

a em ; me 
Ingersoll vs. Knights of Golden Rule, 276. 

2. EvmpeNce as To.—When it appeared that death resulted from opium self- 
administered by insured, who was only manager in a store and was insol- 
vent; that he was greatly troubled over his affairs, and that after going 
out for an alleged walk he was found in the store with the door locked, 
and claimed that he might have taken too strong an anodyne; that he 
was opposed to medicines, except on medical prescription, and never used 
narcotics; that he said it was none of his brother’s business how much 
morphine he had taken, and a card in his handwriting was conspicuously 
stuck in the railing of the store, having the word sick written on it,which 
was traced to possession of insured’s brother, and he failed to produce it. 

Held, That averdict against suicide would be set aside as against the weight 
of evidence. 

Held, That evidence of a physician as to whether one unaccustomed to mor- 
phine could have any conception as to the amount in an eighth ora 
quarter of a grain was admissible as bearing on the question of an acci- 
dental overdose. 

Opinions of physicians expressed while attending a patient as to what was 
the matter are admissible as a part of the res gestie. 

Heresay evidence of the contents of a paper not produced nor accounted for 
is not admissible. Mut. Life Ins. Co. vs. Tillman, 783. 

3. In Case or Insaniry.—The policy provided that it should not be liable in 
case of suicide ‘‘sane or insane.” 

Held, That the intention was to exempt the company from the perils of in- 
sanity, and it is no answer to say that the insured was so insane as not 
to understand the physical consequences of the act. 

Held, That the company was not liable if the insured committed the fatal 
act otherwise than accidentally. Billings vs. Accident Ins. Co., 605. 


See AccrpENt 9; BenEvoLent Society 14; Evipence 1. 


SURETY. 


1, ApvANcEMENT.—An advancement of $330 to the agent in this case found 
from the evidence not to be so unreasonable as to release the sureties on 
his bond. Phenix Ins. Co. vs. Weymouth, 566. 

2. RepgatTep Liasmity or.—The sureties on an agent’s bond being informed by 
the company that he was in default made it good, and then notified the 
company that thereafter they should insist on monthly settlements with 
the agent, or they would not be responsible. Upon a second default, it 
appeared that such settlements had not been made, and liability was 
denied by sureties, but the company claimed it had not received the 
notification. 

#leld, ‘That if the notification had not been received, the company was 
entitled to recover up to the time of denial of liability, but if the letter 
had been received its requirements should have been complied with. 


Held, That even if the letter had been received it would not have affected 
prior liability incurred. Dwelling-House Ins. Co. vs. Johnston, 849. 
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TAXATION. 


ConsTRUCTION oF ConstiTUTION.—Section 7, Article 9, of the constitution, pro- 
hibits the legislature frem imposing taxes on municipal or other corpora- 
tions, or the inhabitants or property thereof, for corporate purposes. 
Held, That the requirement that certain insurance companies should pay 
a certain amount of the gross receipts to fire companies, etc., was a tax, 
and, therefore, in conflict with the constitution. State vs. Wheeler, 620. 


See Forrtan Company 3. 
THEFT. 


EVIDENCE AS TO—AWARD AND MEAsuRE OF;RECOVERY.—The policy provided that 
it should not be liable for theft at or after a ‘re. 


Held, That it was not enough to set out the policy if theft was to be relied on 
as a defense, it should be specifically set up in the answer. 

Held, That evidence of a remark by plaintiff that his goods had been stolen, 
called out at the trial and not objected to, could not be relied on as a 
defense under the pleadings. 

Held, That an appraisement and award limited to visible goods, through the 
fault of the company. did not preclude the-recovery of the full loss. 
Hong Sling vs. Scottish Union § Nat. Ins. Co., 110. 


THREE-FOURTHS CLAUSE. See Vatrvartion 2. 


TITLE. 


1, AGREEMENT TO PuRCHASE BY LEssEE.—The property was leased with an agree- 
ment of the lessee to purchase on or before the termination of the lease. 
Held, That this was a violation of the policy provision against change of 

title or possession. 
Notice to the company of possession by lessee, before the loss, was not a 
waiver of the provision. Smith vs. Phenix Ins. Co., 416. 

2. AGREEMENT To SeLu.—In an action by J. S. G. against an insurance com- 
pany upon a policy issued to him for $400 upon a house worth $600, which 
policy contained a clause in the following words: ‘‘ When property in- 
sured by this policy, or any part thereof, shall be alienated or incum- 
bered, or in case of any transfer or change of title to the property insured, 
or any part thereof, or of any interest therein, without the consent of 
the company indorsed hereon, * * * this policy shall at once cease to be 
binding upon this company.” Before the loss the assured contracted to 
sell the house and lot for the consideration of $850, $100 of which was 
paid down, the balance to be paid in fifteen equal installments, each 
three months thereafter, with interest; the purchaser going into pos- 
session. None of the installments had become due when the house was 
totally destroyed by fire. Held, That the plaintiff could recover. Grable 
vs. German Ins. Co., 132. 

8. AGREEMENT To SELu.—A building in course of construction was leased when 
completed, under agreement that lessee should purchase it either at or 
before the expiration of the lease. During construction it was insured 
with knowledge of a contemplated letting, but not of a contemplated 
sale. 

Held, That the agreement was not a violation of a prohibition against change 
of title or possession. Smith vs. Phenix Ins. Co., 137. 

4, ALIENATION By WIFEIN CasE or INsoLvENcy.—The wife held title to insured 
property as security for a debt due from the husband. 

Held, that conveyance by her to the assignee in insolvency of the husband, 
whether voluntary or for a valuable consideration, was an alienation. 
Held, that the case was not affected by the fact that the wife retained an in- 
surable interest as one of the creditors of the husband after its transfer. 

Brown vs. Cotton § Woolen Mfr’s. Mut. Ins. Co., 862. 

5, CHANGE or PartNersHip—Eviprence.—Held, That certain issues of fact 

were, under the evidence, questions for the jury. 





1110 Digest Index, 1892. 


Also, That the answer tendered no issue as to the forfeiture of a policy of in- 
surance, by a change in the ownership of the property, by reason of the 
withdrawal of one partner from the firm to which the policy was issued. 
Brigham vs. Wood, 461. 

6. CuatteL Morteace,—A chattel mortgage is not a violation of a policy pro- 
vision against change in title, ownership, or possession. Taylor vs. 
Merchants § Bankers’ Ins. Co., 117. 

7. Errect or Morteace. - Omission to state the existence of a mortgage in 
the absence of a written application, or any inquiry on the subject, will 
not vitiate the policy in the absence of fraud. 


As the existence of a mortgage is a fact material tu the risk, proof of such 
materiality is unnecessary and its exclusion not error. 


A fee simple title in mortgaged property is sole and unconditional 
ownership. 


Denial of liability and refusal to pay is waiver of proof of loss. 


Evidence of insured as to intentional concealment is competent. Vankirk vs. 
Citizens’ Ins., 187. 

8. In CasE or HomEsTEAD—WAtvER BY AGENT—The insured building stood on 
homestead property of insured and his deceased wife. The fee to an un- 
divided half of the land vested in minor children, but the insured was 
entitled to its use for life, and in case of division might perhaps have 
received as his share the portion on which the building stood. 

Held, That, though he had not qualified as a survivor, a statement in response 
to the question whether his title was absolute, that it was ‘‘ complete,” 
was not a material misrepresentation. 

Held, That a statement of the true nature of the title to the partner of the 
agent, and his assurance that it was all right, where such partner re- 
ceived applications and premiums and delivered policies, was a waiver 
of objections to the title. Kast Texas Fire Ins. Co. vs. Crawford, 39. 


9. MortGcaGE—WalIvEeR By AGENT.—The premises were purchased by T., who 
made part payment and gave his note to A, who paid the balance. 
Title was conveyed to A, who gave a conditional bond to reconvey to T. 
on payment of note. Insurance was taken in name of A, without men- 
tion of T.’s interest, through an agent who knew the facts. Afterwards 
A transferred title to B, who mortgaged back to A, and gave his own note 
in place of that of T., which was surrendered to the latter; ‘I’. agreeing 
to pay to B the amount of his note when it came due. T. remained in 
possession, and A and B claimed only as mortgagees. No assignment of 
the policy was made nor notice given to the company of the second 
transaction. 


Held, That the first transaction was a mortgage, but the company was 
estopped to allege misrepresentations by the knowledge of the agent. 


Held, That the second transaction was a new mortgage, and a violation of 
the policy. Condition requiring notice to the directors. which was not 
waived by a knowledge of the agent, where the agent was never consult- 
ed in the matter by the purchaser. 


Held, That the company was not liable fora neglect of the agent within a 
statute making mutual companies so liable. Tarbell vs. Vermont Mut. 
Fire Ins. Co., 238. 

10. Or Huspanp IN Wire’s Prorerty.—The policy was taken out in the 
name of Smith & Co. by one Smith, the husband of plaintiff, who repre- 
sented to the agent that he was the owner. In reply to the question in 
the application, whether he owned the property in fee-simple, he 
answered yes, and signed the name Smith & Co. ‘The property belonged, 
in fact, to his wife, through transfer from the husband, and the business 
was conducted under a firm name. 


Held, That the policy provision, requiring the interest of insured to be truly 
stated, was violated. Pelican Ins. Co. vs. Smith, 106. 

11. Or OvER-pvE MorrGacE—WakrrRANTY IN CasE OF SEPARABLE CONTRACT.— 
Where the application, signed by the appellant, recites that it is the state- 
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ment of the applicant, and that the company willnot be bound by any act 
or statement of the agent not contained therein, and that itisa warranty 
relied upon by the company which the applicant should carefully exam- 
ine before signing, and the policy contains similar recitals as to warranty 
and powers of agent, the company will not be bound by false answers in- 
serted by agent as to value, title and incumbrance. 

Held, That in case of a mortgage long overdue, the legal title was in mort- 
gagee. 

Held, That a breach of warranty depends on the untruthfulness of the state- 
ment, not on the question of fraud. 

Held, Vhat in case of building and contents separately valued, in case of 
stipulation that, in the event of breach of warranty the policy should be 
void, and no loss should be recoverable on any portion of the property in- 
sured, the contract is entire, and a breach as to part forfeits the whole. 
Holloway vs Dwelling House Ins. Co., 379. 

12, Or Wire In Case or Grrr—Evipence.—A gift to a married woman by her 
husband of money or property is valid, except as against the creditors of 
the latter and those having the equities of creditors. 

Plaintiff, a married woman, had been engaged in mercantile business for four 
years in her own name, on capital, in part given her by her husband and 
in part the proceeds of her own labor. Her store was destroyed by fire. 
In an action against an insurance company on a contract of insurance, in 
the absence of evidence of an intention to defraud the defendant, held, 
that the motive of the husband in giving the property to plaintiff is 
immaterial. 

Where evidence is excluded on objection of the adverse’ party, the party offer- 
ing the evidence should offer to prove the fact which he desires to put in 
evidence, in order that this court may determine from the record its 
relevancy. German Ins. Co. vs. Hyman, 941. 

13, SEVERABLE Contract.—A policy of fire insurance, issued by the defendant, 
which, for a premium in gross, insured the plaintiffs to the amount of 
$200 on their storehouse and $3,800 on their stock of goods therein, con- 
tained a condition that, ‘‘if the building intended to be insured stands on 
ground not owned in fee simple by the assured, the policy shall be void, 
unless consent in writing by the company be endorsed thereon.” Within 
the period covered by the policy the house and goods were destroyed by 
fire, and it appeared that the plaintiffs did not own in fee simple the 
ground on which the building stood. In an action on the policy, held, 
that, the contract is severable, and that the breach of the condition as to 
the title to the land does not defeat the plaintiffs’ right to recover for 
the loss of the stock of goods insured by the policy. Coleman vs. New 
Orleans Ins. Co., 769. 

14. To Inpustriat Poricy AssiGNED To CrEDITOR.—An industrial policy stipula- 
ted for payment to the persons designated in a certain clause, which clause 
recited that, upon the production of the policy, and receipt signed by any 
person furnishing satisfactory evidence to the company that he or she was 
the beneficiary, or executor or administrator, husband or wife, or relative 
by blood or connection by marriage of the insured, it should be conclusive 
evidence of payment to the parties entitled thereto. 

Held, that the beneficiaries named by insured and afterwards changed by him 
with the company’s consent, had no vested right in the policy. 


Held, that the beneficiary must be a relative by blood or marriage or entitled 
to expect some pecuniary advantage from the continuance of the life, in 
order to relieve from being a wager contract. 

Held, that when the policy was assigned to a creditor, such creditor is entitled 
only to what is necessary for her indemnity. The representatives of 
— are entitled tothe balance. Metropolitan Life Ins. Co. vs. 0’ Brien, 

15. To Wirr’s Poricy.—Where a policy of insurance on the life of a wife is 
made payable to her children, and she dies before any children are born, 
her executor cannot maintain an action at law for the amount.of the 
insurance. McElwee vs. New York Life Ins. Co., 447. 
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16, To Wirr’s Poticy.—A wife’s policy was payable to the wife “if living, 
in conformity with the statute, and if not living, to her children and 
their guardian, etc.” A daughter died prior to the death of the wife 
leaving husband and children surviving. Subsequent to the death of the 
wife a son died leaving widow and children surviving. Finally-the in- 
sured died leaving one child surviving. 

Held, That upon the death of the wife, the policy vested in the children then 
living to the exclusion of the representatives of the daughter who had 
previously died. Walsh vs. Mut. Life Ins. Co., 598. 

17. UNconpit1IonAL OwNER—Mortcace.—The insurance was on dwelling and 
other buildings and property on a tract of land represented in the written 
application as held in fee simple, encumbered for $350 and valued at 
$3,500. The policy stipulated that the application was a warranty, and 
that in case of false statements, or, if the insured was not sole and un- 
conditional owner in fee simple, it should be void. It appeared that the 
property was encumbered by mortgage and judgments for over $1,300. 

Held, That the policy was void. O’Brien vs. Home Ins. Co., 78. 

18. VerBaL AGREEMENT—INSURABLE INTEREST—FRAUDULENT COMPROMISE By AD- 
sustEeR.—The legal title was in the son of insured ynder a verbal agree- 
ment that the insured should occupy the premises for life, and keep them 
insured and repaired and pay the taxes, which fact was known to the 
agent who issued the policy. 

Held, That the insured had an insurable interest to the full value of the 
buildings, and the knowledge of the agent was the knowledge of the 
company, where the policy provided that it should be void if the title 
was not in fee, and that no notice to or consent of any agent not endorsed 
should bind the company, nor any agent waive its conditions. 

Held, That where the insured was induced to compromise by a representation 
of the adjuster that the policy was void, and to cancel the policy, the 
representation was fraudulent in law and the compromise be set aside. 


Held, That an offer in the complaint to surrender the company’s draft for the 
compromise sum, and its production in court, and subsequent delivery to 
the clerk of court in compliance with the decree, was a sufficient tender. 
Barry vs. American Central Ins. Co., 455. 

19. Warver By AGENT—Paros, Evipence. — The policy provided that the use of 
general terms or anything less than a distinct agreement endorsed thereon 
should not waive its restrictions. 

Held, That delivery of the policy without endorsement that the building was 
on leased land, where the agent was informed of the fact, was a waiver of 
a condition requiring it. 

Parol evidence that the agent was so informed does not alter or vary the 
terms of the written contract. 

Where the insured testifies to so informing the agent, and the latter denies 
hearing it, and afterwards admits he had an impression that the building 
was on leased land, a finding that he was so informed will not be dis- 
turbed. Home Ins. Co. vs. Stone River Nat. Bank, 898. 


See ALIENATION; ASSESSMENT Company 1; BENEVOLENT Soctety 15, 16, 17; CrED- 
1ror 2; DescripTion 1; INpDusTR1AL INsURANCE 1, 2; MorTGAGE 2; PRooFs oF 
Loss 2; WAREHOUSEMAN; Wire's Poticy 3. 


TITLE INSURANCE. 


Ricut To Search Recorps—Svuprocation.—A corporation duly organized under 
the tenth section of the act concerning corporations, as amended by the 
act of February 29, 1888 (Pamph. 112), is entitled to the same right of 
access to and examination of the public records of the county as an 1n- 
dividual would be. 

When employed to examine the title to any particular piece of property, such 
corporation is subrogated to the right of its employer to have such access, 
and the fact that it contemplates making a contract of guaranty of the 
title to the land in question does not detract from such right of access. 
West Jersey Title § Guaranty Co. vs. Barber, 672. 
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TOOLS. See Parrerns. 
TOTAL DISABILITY. See Accrpent 2. 
TRUSTEE. See Insuraszz Interest 3. 


ULTRA VIRES. See Murvat Company 4, 6. 
UNAUTHORIZED INSURANCE. See Forrren Company 2. 
USAGE. See Acrent 3; Vacant 7, 


USE. 


CanninG Factory.—A policy on a canning factory to cover the interval after 


work, for the season was done, provided that it should be occupied only 
for storage. 


Held, That clearing up the premises, and building a fire to empty the boiler 


and pipes of water, was not a violation of the policy. Krug vs. German 
Fire Ins. Co., 573. 


See Construction 3. 


VACANT. 
1. For Ten Days.—The policy provided that it should be void in case the 
premises be or become vacant and so remain for ten days. 
Held, That where the barn insured was vaéant at the inception of the con- 
tract, and so remained for ten days, the policy was void. 


Held, That such vacancy was no implied consent to its continuance for ten 
days, even though knowledge of its existence at the start were imputed 
as a matter of law. England vs. Westchester Fire Ins. Co., 808. 


2. In CasE oF DwEtiinc.— Where it appeared that the furniture was still in 
the house, though being packed, and that parties interested were at the 
house each day, though not sleeping there, there was evidence to warrant 
a finding that it was not vacant. Home Ins. Co. vs. Wood, 179. 


3. In Case or Dwetiinc.—A building insured as a dwelling-house was occu- 
pied bya tenant. On March 15th he moved out, and the house was burned 
down on May5dth. During the interval, the owner, who lived just across 
the street, was frequently in the house during the day with some of her 
family, and her servant slept there at night. Held, That the house was 
not unoccupied, within the meaning of a provision in the policy that 
the premises should not be allowed to become vacant or unoccupied, 
nor cease to be occupied asa dwelling-house. Traders’ Ins.Co. vs. Race, 363. 

4. In Cask or Dwetiine.—A policy of insurance upon a dwelling-house, with 
a vacancy clause in it of thirty days, having been renewed from year to 
year for several years, under a general request made by the insured of the 
agent of the insurance company, and each renewal having been by the 
mere delivery of a receipt for the premium without the issuance of a 
new policy, and the agent, acting on the same oe request, having 
in the last transaction discontinued this mode of renewal, the company 
in the meantime having adopted a new form of policy, with a vacancy 
clause limited to ten days, it was not a fraud upon the insured, against 
which equity will relieve, that the agent, without giving any notice to 
the insured, delivered to him a policy in the new form, this policy having 
been thereafter retained by the insured for four months without reading 
it, and he never having read it until after the destruction of the premises 
by fire, at or about the expiration of that period. The discontinuance 
ot the ordinary mode of renewal and the issuance of a new policy ought 
to have suggested to the insured either the reading of the policy or the 
making of some inquiry of the agent as to the terms and conditions which 
it contained. The means of preventing any false inference from the mere 
silence of the agent were in the hands of the insured,and he ought to 
have used them. By reasonable diligence, he might have had knowl- 
edge of the truth. Code, § 3126. 
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The evidence left no doubt on the question that the premises had been vacant 
more than ten days when the fire occurred, and. the court did not err in 
granting a nonsuit. Thomson vs. Southern Mut. Ins. Co., 1043. 


5. In Case oF DWELLING AND StorE.—The property was insured as a ‘ building 
while occupied by assured as a store and dwelling-house, and the policy 
provided that it should be void in case the premises became vacant or 
unoccupied. 


Held, That cessation of occupancy as a dwelling, with continued occupancy 
as a store, was not a violation. 


.Where the admissions of the contestant may be construed consistently with 
the findings below, they will not be disturbed on appeal. Burlington 
Ins. Co. vs. Brockway, 624. 


6. In Casz or Dweturne Row. —The policy insured $3,000 on ‘eight double 
tenement houses,” reciting $187.50 on each. A part of the sixteen houses 
were unoccupied. 

Held, That they were not insured as one house, but as sixteen different 
houses, and those unoccupied were vacant within the meaning of a policy 
provision against the ‘‘ premises”’ becoming unoccupied. Conn. Fire Ins. 
Co. vs. Tilley, 558. 

7. In Case oF Factory—UsaGE AnD KNOWLEDGE OF AGENT.—One policy insured 
a shoe factory building, another the machines, fixtures, and furniture 
therein, and a third boots and shoes and stock contained therein, all 
stipulated that they should be void if the premises insured, if a manu- 
facturing establishment, ceased operation for more than thirty days 
without consent. 

Held, That a stoppage of the machinery for four months, and a discharge of 
the employes for the season, was a violation of the provision which for- 
feited the first two policies, but did not apply to the third. 


Held, That a custom of the company to so stop operations and knowledge ot 
the agent did not affect the result. Stone vs. Ins. Cos., 247. 


8. Watver By AGENT.—The policy stipulated that it should be void if the 
house became vacant, and that no agent could vary-its terms by parol. 
The tenant vacated, and the agent verbally informed the insured that the 
policy would be good for thirty days, and agreed to so carry it, and also 
that it would be considered as occupied while the tenant's goods 
remained. 

Held, That the statements of the agent were not a parol waiver, but a con- 
struction of the term vacant, which bound the insurer, where the house 
was insured as to be occupied by a tenant, and the company was foreign. 
Hotchkiss vs. Phenix Ins. Co., 349. 


9. WaIvEeR By AGENT.—The policy provided that it should be void in case of 
vacancy without consent endorsed; that the company should not be 
bound by any statement made to or by any agent not contained in the 
policy ; and that its conditions could only be waived by the secretary in 
writing. The agent, when informed of the vacancy by insured, and asked 
as - the effect, replied that it was all right so long as the agent was 
notified. , 


Held, That the agent could not thus waive the policy provisions, and there 
could be no recovery. O’Brien vs. Prescott Ins. Co., 783. 


10. Watver or.—Before payment of a premium note, insured gave notice of 
vacancy to agent, and requested consent, which was refused. After pay- 
ment he again requested a permit, or cancellation and return of unearned 
premium, which request was forwarded to general agent and no action 
was taken. 


Held, That the company had waived the right to declare the policy forfeited 
after loss for a violation regarding vacancy. Phenix Ins. Co. vs. Boyer, 
409. 


See InsuraBLE INTEREST 3; MorTGAGEE 4. 
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VALUATION. 
1, EvmpEnceE or.—The contract of insurance is one of indemnity. 


The insurer obligates himself to make good such loss or damage as may be 
sustained, not exceeding the amount of the policy. 
The evidence of the value of another plant thaw that destroyed by fire, and 


for which indemnity under a policy is claimed, tends to establish the 
value of the destroyed plant. 


It is not conclusive, and will not be maintained, when a number of witnesses 
testified as to the capacity and value of the destroyed plant. Purves vs. 
Germania Ins. Co., 306. 

2, THREE-FOURTHS CLAUSE—PLEADING—EvipeNcE—FRravup.—The policy on ‘a 
stock of merchandise ” limited liability to three-fourths of the value, and 
in case of other insurance to three-fourths of the loss. 


Held, That a petition failing to mention the limitations and describing the 
risk as ‘‘a stock of goods” was not fatally defective on account of the 
variance, and the policy was admissible as evidence, 

Held, That excessive valuation in the proofs of loss is not of itself proof that 
they were wilfully and falsely made. Pelican Ins. Co. vs. Schwartz, 722. 


See EvmEnce 11; Practice 1. 
VARIANCE. See Pieaprne 4, 
VESSEL. See Insurvustz IntTEREsT 2. 
WAGER POLICY. See Creprror 2, 3. 


WAIVER. 

1, Fraup sy Aceyt—CovunterctaimM—Proors or Loss.—Where a fraud is prac- 
ticed by the agent upon both the insured and the insurer, and where 
such fraud would be readily detected by the insured upon reading the 
copy of the application indorsed on the policy, the insured will be 
estopped from denying knowledge of the fraud. It was the duty of 
the insured, upon receiving the policy, to proceed at once to have the 
same corrected.or rescinded. He did not do so. Held, that by such 
silence, when he should have spoken, the insured constructively became 
a participant in the original fraud of the agent, and thereby forfeited his 
rights under the policy. Such policy was defeated in its very inception, 
oa it never attached to the risk which it covered: See Comp. Laws, 

4164. 

At the time of the service of defendant’s answer to the plaintiff’s com- 
plaint in this action, the defendant had full knowledge of all the facts 
constituting the grounds of forfeiture of said policy by the plaintiff; and 
with such knowledge, and by way of counter-claim in its answer, de- 
fendant seeks to recover from the plaintiff the amount of the premium 
note given by said plaintiff as a consideration for the issuance of said 
policy. Held, that pleading such counter-claim operated as a waiver of 
the forfeiture of the policy. The policy was not void, but was voidable 
at the option ofthe insurer. After knowledge of the forfeiture, defend- 
ant saw fit to demand judgment for its premium. This was equivalent 
to an independent action for the premium, and waived the forfeiture. If 
the answer had not, among other defenses, pleaded a forfeiture which 
went to the inception of the policy, and which would, if established, de- 
feat the premium note, the case would have been otherwise. 

Where the plaintiff was bound by the terms of his policy, in the event of a 
loss, to furnish the insurer certain proofs of loss, but wholly failed to fur- 
nish the prescribed proofs or any proofs of loss, either within the time 
limited by the policy, or within a reasonable time thereafter. or at all, 
held that, by reason of such default and omission, the plaintiff forfeited 
his right to recover under the policy. 

Evidence to establish a waiver of such forfeiture examined, and held. 
sufficient to constitute a waiver. Johnson vs. Dakota F. § M. Ins. Co., 575. 
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2. NON-PAYMENT OF PreMIuM NotE—Proors or Loss.—The policy of fire insur- 
ance contained a clause, if the assured failed to pay his premium note at 
the time specified, then the policy should cease to be in force, and remain 
null and void during the time the note remains unpaid after maturity, 
and that the payment of the premium revives the policy, and makes it 
good for the balance of the term. The premium note matured before the 
loss complained of, and had never been fully paid. Held, that the 
company was not liable. 


Such stipulation in the policy can be waived by'the company, but such 
waiver must be pleaded and proved to avail the insured. 

The absolute denial by the insurer of all liability, on the ground that the 
policy was not in force at the time of the loss, is a waiver of the prelimi- 
nary proofs of loss required by the policy. Phenix Ins. Co. vs. Bachelder, 
618. 

3. Or Notice aNnD Proors or Loss.—The insurance policy also contained a 
stipulation that ‘‘ persons sustaining loss or damage by tire shall forth- 
with give notice in writing of said loss to this company.” The formal 
notice was not given until twelve days had elapsed after the fire had 
occurred. Held, under the facts of this case, that the assured did not 
forfeit his rights under the policy because of the delay in giving the notice, 

A retention by an insurance company of proofs of loss for forty-eight days, 
without objection, warrants a finding that all objections were waived. 
Capitol Ins. Co. vs. Wallace, 516. 

4, Or Proors By ApsustER—Or INcUMBRANCE BY AGENT.—Where an adjuster 
spent some time with the.son of insured and the agent in listing the 
personalty, securing a builder’s estimate and referring to an arbitrator 
the value of the building, there was sufficient evidence to sustain a 
tinding that formal proofs were waived by the conduct of the adjuster. 

A letter from the company to the son of insured after the expiration of the 
time for making proofs, stating that adjuster had been sent to investigate 
and advise the company in order that the proper officer might decide on 
further steps, is not proof that the son was not entitled to rely on the 
conduct of the adjuster. 

The application was oral, and the agent was informed of an incumbrance 
which was not endorsed on the policy as required by its terms. 

Held, that the knowledge of the agent was that of the company, and delivery 
of the policy, without calling attention of insured to the requirement, was 
a waiver of the incumbrance. Gristock vs. Royal Ins. Co., 571. 

5. Proors or Loss—EvipENcE oF COMPROMISE BY ADJUSTER—KNOWLEDGE OF 
INCUMBRANCE By AGENT-—ASSIGNMENT.—Failure of the company to give 
prompt notice of objections to timely proofs of loss furnished in good 
faith, and intended as a compliance with the policy, is sufficient evidence 
of waiver by estoppel. 

Evidence of an offer of compromise by the adjuster is admissible as evidence 
of waiver of such proofs. 

Where the agent is correctly informed of the incumbrances, and the company 
is thus informed at the time of issuing the policy, the company cannot 
allege a violation of the policy, though the items of incumbrance were 
slightly changed afterwards without exceeding the amount. 

Consent to an assignment of the policy is a ratification of an assignment 
previously made. Dwelling-House Ins. Co. vs. Gould, 535. 

6. RernstaTemeNT— Non-PayMENT oF Dvurs—Proors or Deata—The — policy 
provided that in case of forfeiture for nonpayment of dues, it might be 
reinstated on payment of delinquent dues and satisfactory evidence of 
good health. 

Held, That the acceptance of such dues, with a receipt providing that the 

ayment and receipt shall be void unless the insured be in good health, 
is not a waiver of the breach of the policy where insured died next day 
from fatty degeneration of the heart. 

Held, That requiring proofs of death with certificate of clergyman, accom- 
paniedby instructions as to filling up, together with a promise to pay on 
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approval of directors, after being informed at time of reinstatement that 
insured had a swollen foot and had been on an annual spree, was not a 
waiver of the breach. Ronald vs. Mut. Reserve Fund Life Ins. Ass’n, 634. 


Accipent 8; ApsusTER 1, 2. 3; Acent 3, 5, 8, 9, 10, 11; ALrENATION; APPLI- 
CATION 3, 7; ARBITRATION 4; BENEVOLENT Society 3, 18; Burnpine Contract } 
DeEscRIPTION 1; EVIDENCE 4, 6; [INcUMBRANCE 1, 2, 3; INsuRABLE INTEREST 1, 3; 
MortGcaGcee 5; Morvan Company 2; OTHER INsurANcE 5; Practice 2; Pre- 
miumM 3; NoTE2; Proors or Loss 4,5; REINSURANCE; REMOovaL; T1TLz8, 9, 19; 
Vacant 8, 9, 10; WaREHOUSEMAN, 


WAREHOUSEMAN. 


PLEADING — EVIDENCE —SUBROGATION—T1ITLE—PRooFs oF Loss—REPRESENTATIONS 
—WAlIvVER BY AGENT.—Where a party moved to consolidate and remove 
two cases from a state to a Federal court, and filed but one petition and 
bond for removal, the state court rightly assumed that he did not desire 
the removal of one without the other. 


A petition for the consolidation of several causes will not be granted where 
the effect of such consolidation would be to oust the jurisdiction of the 
court in which the causes were brought. 

A state court has no jurisdiction to grant a motion to consolidate several 
causes, where the necessary petition and bond were filed for the removal 
of one of the causes to a Federal court, since on the filing of such petition 
and bond the case is, in law, removed,so as to be docketed in the Federay 
court: Marshall vs. Holmes, 12 Sup. Ct. Rep., 62, 141 U. S., 595, followed, 


A defendant cannot, on the ground of irrelevancy, object to evidence of the 

~ truth of an allegation of the complaint which he has seen fit to deny. 

In an action on certain policies of insurance, covering cotton destroyed by 
the burning of the warehouse in which it was stored, which policies pro- 
vided that on the payment of any loss the insurer should be subrogated 
to any right of action which the insured might have against any person 
by whose act or omission such loss might be occasioned, it appeared that 
the warehouse stood on land within the limits of a railroad company’s 
right of way; that this land was held by the warehousemen under a 
lease from the railroad company by which the lessor was exempted from 
liability for any loss occasioned by fire communicated from its locomo- 
tives. Defendants were permitted to introduce evidence that reputable 
insurance companies regarded the right of subrogation so material that 
some would refuse to take risks where that right was barred or released, 
or that others would take such risks only at a higher rate of premium. 
Held, that it was competent for plaintiff to show that reputable insurance 
companies, knowing that the right of subrogation was released, did take 
risks at a lower rate of premium on cotton stored in the new warehouse, 
erected where the old one stood. 


The policies had been issued by the warehousemen, and by them assigned to 
plaintiff. The nature of their business was shown by the direct testi- 
mony of one of them and by their bookkeeper. Plaintiff was then 
permitted to prove the same thing by general reputation, for the purpose 
of charging defendant with knowledge thereof. Held competent. 

In the trial of two cases, entitled P. vs. F. and P. vs. G., the court promptly 
excluded certain depositions, where the sealed envelopes in which they 
were inclosed were indorsed: ‘‘ P. vs. S., 10 cases.” 


Where the question of the ownership of the land on which the warehouse 
stood was a mere collateral matter not directly in issue, oral testimony 
thereof was properly admitted. 

Where the issue was whether ‘‘ proofs of loss,’’ as required by the policies, 
were made out and delivered to defendant, and not what was contained 
in such proofs, parol evidence was admissible. 

The warehousemen had insurable interest in the cotton stored with them, 
they having contracted to idemnify the owners thereof for its loss, and 
the trial court properly construed the policies covering cotton stored in 





1118 Digest Index, 1892. 


the insured’s warehouse so as not only to cover cotton owned absolutely 
. by them, but also that which was in their possession as warehousemen. 

The warehousemen having released whatever right of action they would have 
had in case of fire against the railroad company before the policies of in- 
surances sued on were issued, defendants cannot claim to be subrogated 
to such released right. 

Where defendants issued the policies of insurance on verbal applications, and 
asked no questions except as to the amount of insurance wanted, the 
the property to be insured, and its location, and the warehousemen made 
no misrepresentations, defendants cannot escape liability on the ground 
that the policies provided that failure to make known any facts material 
to the risk would render the policies void. 

There was no error in refusing to charge that “the local agent [of defendants] 
cannot, without special authority, waive” the right of subrogation pro- 
vided for in the policies, ‘* nor is it waived by his knowledge of the con- 
tract relieving the railroad company.” 

The court properly refused to charge that the recording of the lease from the 
railroad company to the warehousemen did not constitute notice to de- 
fendants of the contents of the lease, and, unless they had actual notice 
of such contents when the policies were issued, they cannot be held to 
have known of its existence or of its contents, 

Where the amount of the loss exceeded the aggregate sum of all the policies, 
plaintiff is entitled to recover the total amount of the risks assumed by 
each defendant, with interest. One of the policies covered the ware- 
house and provided that if the building stood on leased ground, it must 
be so represented to defendant, and expressed in writing in the policy; 
otherwise the insurance as to such property would be void. ‘There was 
evidence that defendant’s agent knew that the warehouse was on leased 
land. Held, that the court properly refused to charge that if such fact 
was not stated in writing in the policy, plaintiff could recover. Pelzer 
Mfg. Co. vs. Sun Fire Office, 952. 


WARRANTY. See Apprication 6, 7; OTHER INsuRANCE 1; Risk 4; Trrze 11. 
WATCHMAN. See Risk 3. 


WIFE. 

INSURABLE INTEREST AND Ricuts oF Future.—Where a man married takes out a 
policy of life insurance for the benefit of his widow, and his wife dying 
ve marries again, the heirs of the tirst wife cannot claim the proceec 
] gain, the h f the tirst wif t claim the proceeds 
against the second wife, who actually becomes the widow. 

There is nothing against public policy in a man married taking out a policy 
of life insurance in favor, not absolutely of his then wife, but of such one 
as may become his widow. 

Where a policy is made payable to executor, or administrator, ‘‘for the bene- 
fit of my widow,” the actual beneficiary may collect the amount of the 
policy direct, and without any administration. 

In such ease, if there be anything demandable by way of premiums paid dur- 
ing the first community, the claim is one against the beneficiary, and the 
heirs cannot insist upon the administrator taking the proceeds and 
satisfying such demands at once and out of the same. 

The heirs of the husband, in this case, have no claim against the proceeds or 
against the beneficiary for premiums paid out from his separate estate. 
Judgment affirmed. Phelan vs. Phelan et al, 93. 


See Trrzz 4, 10, 12. 


WIFE’S POLICY 
1. Benericiaries.—The application stated that the policy was for the benefit 
of the wife and children. The policy designated the wife and her per- 
sonal representatives and assigns as the beneficiaries. 
Held, That where the policy was accepted, aud acted on without objection, 
the policy will be deemed to express the contract. Hunter vs. Scott, 378. 
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2. RicHTs oF CREDITORS IN CasE OF ENDOWMENT.—While ordinarily a policy of 
life insurance payable to the wife upon the death of her husband is not 
subject to be applied in payment of his debts, yet where the policy is in 
the form of an endowment, a certain sum to be repaid after a specified 
number of years, the transaction is in the nature of a loan, the insurance 
being a mere incident; and, where the premiums have been paid by an 
insolvent debtor, the insurance money on such policy received by the 
wife during the lifetime of the husband is not transmuted so as to be 
hers as against the creditors of the husband, but is subject to their claims. 
Talcott vs. Field, 925. 

3. Trrtz to,—A policy on the life of the husband, designated ‘‘ the insured,’’ 
payable to his wife ard children, designated ‘the assured,” and stipu- 
lated for a benefit in cash, at the option of ‘‘ the assured,” after a certain 
time. 

Held, That the title was in the wife and children, though the premiums were 
paid by the husband, the policy was retained by him, and its existence 
was unknown to the beneficiaries. 

Held, That the husband could not elect to withdraw the benefit, nor maintain 
an action therefor, exceptjas the authorized agent of the beneficiaries. 
New York Life Ins. Co. vs. Ireland, 161. 


See Trrzz 15,°16. 
WINDING UP. See Cancenxation 4, 
WRONGDOER. See NEGLIGENCE. 
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Muse vs. Assurance Corp. .745, 746, 749 

Mutual Assurance Society vs. Scottish 
U. & N. Ins. Co 

Myers vs. Insurance Co 

Mygatt vs. Insu®ance Co 

National Bank vs. Ins. Co........ 

a. Bank of St. Charles vs. 
Hun 


Crane. 


Ins. Co 
National Fire Ins. Co. vs. 
N. E. Fire & Marine Ins. Co, vs. 
Schettler 82 


Nelson vs. Sun Mutual Ins. Co 
Neuendorff vs. The World mene 
Life Ins. Co 
Nevins vs. Insurance Co ‘ 
New Market Savings Bank vs. em 
Ins. Co 250 
New York Bowery Fire Ins. Co. vs. 
N. Y. Fire Ins. Co 
New York Central Ins. Co. vs. The 
National Protection Ins. Co 


Noe vs. Christie 

5 “Moettenaece Title, etc., Co. vs. John 
Hancock Mut. Life Ins. Co... .1052 

Northrup vs. Insurance Co 

Northwestern Mutual Ins. Co. vs. 
Germania Ins. Co 

Nurney vs. Insurance Co 





Cases and Authorities Cited, 1892. 


Oakes vs. Insurance Co 

Ober vs. Carson 

O’Brien vs. Insurance Co 

O’Brien vs. Kusterer 

O’Brien vs. Society 

Ogden vs. Insurance Co 

Old Saucelito Land & Dry Dock Co.vs. 
Commercial Union Ass’e Co... .722 

Oliver vs. Greene 

Olmstead vs. Scutt 

Olmsted vs. Keyes 

Order of Mut. Companions vs. Griest .279 

O’Reilly vs. Corporation 

peed vs. Insurance Co 


Osterhouat vs. Supervisors. 
Overby vs. Thrasher 

Page vs. Burnstine 

Palmer vs. Sawyer 

Parker vs. Insurance Co 
Partridge vs. Insurance Co 
Patterson vs. Railroad Co 


Paulk vs. Cook 

Payler vs. Homersham 

Payn vs. Society...... 7 

Pease vs. Pilot Knob Iron Co 

Pechner vs. Phcenix Ins. Co.. 

Pelton vs. Insurance Co 

Pelzer Mfg. Co. vs. Sun Fire Office 

Pennsylvania R. Co. vs. St. Louis 

Pennsylvania Training School vs. 
Independent Mut. Fire Ins. Co. 999 

People vs. Annuity Co 

People vs. Association 

People vs. i 

People vs. Insurance, etc., Co 

People vs. Jackson........... 

People vs. Johnson 

People ex relat. Dilcher vs. German 
United Evargelist Church 

Perkins vs. Hart 

Perley vs. Railroad Co 

Peyre vs. Mut. Relief Soc. of French 
MOOS 6.435 3 Abc Solel ees 815 

Peyser vs. Wendt 

Pfister vs. Gerwig. . 

Philadelphia Tool Go. “VS. 
America Assurance Co 

Phillipps vs. Protection Co 

Phillips vs. Insurance Co 

Phillips vs. Van Schaick 

Philpot vs. Gruninger 

Phoenix Ins. Co. vs. Pratt 

Phoenix !nsurance Co. vs. Welch.... 

Piequet vs. Swan 

Pierce vs. Travelers Insurance Co... 

Pinnell’s Case 

Pioneer Manufacturing Co. vs. Phee- 
nix Assurance Co 


ie Oee 
British 
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Pitney vs. Glens Falls Insurance Co. .582 
Pitney vs. Insurance Co. ..861, 920, 921 
7 Pittsburgh Boat-yard Co. vs. Western 
Assurance Co 


Plumb vs. Insurance Co......... 21, 857 

Pollock vs. U. S. Mut. Acc. Ass’n... 68 

Poore vs. Clark. 

Post vs. Insurance Co 

Pottsville Mut. Fire Insurance Co. vs. 
Minnequa Springs Imp. Co 

POWGNE VO. MOMs kes oe se tawceee 114 

Pratt vs. Insurance Co 

Prentice vs. Insurance Co 

Prentice vs. Zane 


Price vs. Insurance Co 
Price vs. Treat..... 3 
Prieger vs. Insurance Co 
Priest vs. Citizens’ Mut. 


Protection Co. vs. 
Protective Union vs. Whitt 


; Providence & N. ¥. S. 8. Co. vs, Hill 


Manufacturing Co.. . .130 
Purell vs. British Life & Marine Co. .429 
Putnam vs. Insurance Co.... .758, 861 
Putvam Tool Co. vs. Fitchburg Mut. 

Fire Insurance Co 
Quivn vs. Insurance Co 
Railroad Co. vs. Caldwell 
Railroad Co, vs. 
Railroad Co. vs. 
Railroad Co. vs. 
Railroad Co. vs. 
Railroad Co. vs. 
Railroad Co. vs. 
Railroad Co. vs. 
Railroad Co. vs. 
Railroad Co. vs. 
Railway So. vs. 
Ruilway Co. vs. 
Railway Co. vs. 
Ramsey vs. Insurance Co. 

Randall vs. Insurance Co 
Rasure vs. Hart 

Rawson vs. Haigh 

MbCUOR VE EOE. 655 <. c65 03.6 codes 426 
Reddesbarger vs. Insurance Co 
Reddick vs. Cressman 

Redfield vs. Insurance Co 
Redman vs. Insurance Co 

Red Men vs. Murbach. 

Redmon vs. Insurances Co 

Reed vs. Ins. Co 


Dummer.. 
Gallahue 


+ Reed vs. Lukens 


Reed vs. Umbarger 

Reg.vs. Beddingfield 
Remillard vs. Prescott 
Renier vs. Insurance Co. 
Rhoads vs. Booth 
Richardson vs. Rowland.... 
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Richmond vs. Johnson. ....... 883, 1016 
Richter vs. Selin 

Ricker vs. Insurance Co 

Riddle vs. New York, etc., Co 
Riddlesbarger vs. Insurance Co 

Rigys vs. Pursell 

Riley vs. Hart. L. and Acc. Ins. Co. .608 
Ring vs. Insurance Co 

Ripley vs. Insurance Co.......... 
Rison vs. Wilkerson 


Roberts vs. Fleming 

Roberts vs. Insurance Co 
Roberts vs. State Insurance Co. 
Roberts vs. Wilkinson 


Robinson vs. Duvall 

Robiusou vs. French 

Robinson vs. Wilson. 

Roby vs. American Central Ins. Co. .152 
Roby vs. Insurance Co... .483, 434, 636 
Rodemer vs. Hazlehurst 

Rogers vs. Ins. Co 

Rohrback vs. Insurance Co 

Rokes vs. Insurance Co 

Rolling vs. Board 


Roth vs. Insurance Co. 

Rowley vs. Insurance Co 

Royal Insurance Co. vs. Beatty. ... .232 
Rundle vs. Kennan 

Russell vs. Clark 

Russell vs. Detroit Insurance Co.... 
Ryan vs. Blount 

Ryan vs. Insurance Co 

Ryan vs. Ward 

Sabin vs. Grand Lodge, etc......... 
St. John vs. Insurance Co 


St. Louis, ete., Railway v vs. McBride. 430 
Sampsou vs. Insurance Co 
Sanborn vs. Insurance Co 
Sanders vs. Cooper 

Sands vs. Graves 

Sanger vs. Rothschild 
Sargent vs. Insurance Co........... 758 
Savage vs. Howard Insurance Co. . .330 
Savings Bank vs. Insurance Co.... .733 
Sawyer vs. Insurance Co 

Scanlon vs. Union Fire Ins. Co 
Scarmon vs. Germania Ins. Co 

Scarth vs. Security M. L. Ins. Co... 
Scheufler vs. Grand Lodge 

Schillinger vs. Boes 

Schmidt vs. Insurance Co 

Schneider vs. Insurance Co 

Schroeder vs. Insurance Co.........2! 
Schumitsch vs. Insurance Co 


Schuster vs. Dutchess Co, Ins. Co.. .154 


s Standard Oil Co. vs. 


> State vs. 


Cases and Authorities Cited, 1892. 


Schuster vs. Insurance Co 

Scott vs. Association 

Scott, vs. Avery 

Scripture vs. Lowell Mut. Fire Ins. 


Seitz vs. Refrigerating Mach. Co... .199 

Shailer vs. Bumstead 

Shakey vs. Insurance Co 

Shaver vs. Brainard 

Shawmut Sugar Co. vs. Peoples’ Mut. 
Fire Insurance Co 


Sbimp vs ieeuenes WO oii, eee AS 55 
Shively vs. Welch 

Short vs. Insurance Co 

Siebert vs. Chosen Friends 

Siemers vs. Schrader 

Sillem vs. Thornton 

Silverberg vs. Insurance Co 

Simmons vs. Law 

Simmons vs. Ry. Co 

Simons vs. Johnson 


Smith vs. 

Smith vs. 

Smith vs. 

Smith vs. 

Smith vs. 

Smith vs. Zuckmeyer 
Snow vs. Mitchell 
Snowden vs. Insurance Co. 
Society vs. Lupold 

Society vs. McDonald 


3 Society vs. Vandyke 


Society vs. Winthro 
Southern Ins. Co. of N. O. vs. Wolver- 
ton Hardware Co. et al...... yoc@ee 
Spare vs. Insurance Co. 
59, 244, 245, 246, 262 
Splawn vs. Chew 
Sproul vs. Bank 
Stainbank vs. Fenning 
Stainbank vs. Shepard 
Stainbaugh vs. Blake 
‘Triumph Ins. 


State vs. 
State vs. 
State vs. 
State vs. 
State vs. 
State vs. 
State vs. 


Association 

Davidson 

Fidelity & Casualty Ins. Co.677 
Insurance Co.. .700 
Northwestern E. ‘&L. "Ass'n .691 
Perry 441 


U. S. Mutual Acc. Ass’n.. 

State ex rel. vs. Insurance Co 

State ex rel. vs. Lite Insurance Co. . .673 

State ex rel. Koppstein vs. Lipa. 814, 815 

State ex rel. Phillips vs. re & 
Casualty Co 676 


691 





Cases and Authorities Cited, 1892. 


Stayton vs. Graham 

Steen vs. Insurance Co. 
59, 259, 261, 666, 722 

Steen vs. Niagara Fire Insurance C8.788 

Stephens vs. Murton 

Stephenson vs. Stephenson 

Stetson vs. Insurance Co 

Stevens vs. Insurance Co 

Stevenson vs. Insurance Co 

Stillwell vs. Staples. 

Stimpson vs. Insurance Co 

Stinchfield vs. Milliken 

Stockdale vs. Dunlop 

Stone vs. Crow 

Stoue vs. Insurance Co. 

Stout vs. McLachlin 

Street vs. Rigby 

Streeter vs. Society. 

Streeter vs. West. U. M. L. A. Soc. ‘608 * 

Stumph vs. Bauer 323 

Sturm vs. Atl. M. Insurance Co 

Sturtevant vs. Caldwell 

Succession of Kugler 

Sugden vs. St. Leonards 

Sun Insurance Co vs. Hope 

Sun Mutual Insurance Co. vs. Sagi- 

naw Barrel Co 


Supreme Conclave Royal Adelphia vs. 
Cappella 27 

Supreme Council vs. Forsinger.. .. 

Supreme Lodge vs. Abbott 

Supreme Lodge vs. Nairn 

Supreme Lodge vs, Schmidt 

Supreme Lodge vs. Zuhlke 

Supreme Lodge Knights of Honor vs. 
eg 67 


Swift vs. Txchange Board 
Swift vs. Insurance Co 
Taibot vs. Fidelity & Casualty Co.... 
Tasker vs. Insurance Co 26 
Tayloe vs. Insurance Co 
Taylor vs. Insurance Co.. 
Tennessee Lodge vs. Ladd.. 
Thierolf vs. Insurance Co 
Thomas vs. Railway Co 
Thompson vs. Blanchard 
‘Thompson vs. City of Keokuk 
Thompson vs. Gould, 
‘Thompson vs. Insurance Co. 

259, 485, 487 


.547, 758, 797 
... 1016 


Thompson vs. Shepherd 
Thorn vs. Deas 
Thurston vs. Blanchard 
Thurston vs. Percival 
Tilley vs. Connecticut Fire Ins. Co. .558 
Tillman vs. De Lacy 7 
Tilson vs. ‘lerwillinger 
Tischler vs. Insurance Co 
Titsworth vs. Titsworth 
Titus vs. Glens Falls Ins. Co. 

152, 233, 652 


0 Trask vs. Insurance Co 
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Titus vs. Insurance Co. 
432, 433, 436, 437, 636, 743, 933 

Tomlin vs, Railroad Co 999 
Tool Company vs. Assurance Co.... 
Tool Company vs. Insurance Co. . 
Toram vs. Association 4 
Train vs. Holland Purchase Ins. Co.146 
Train vs. Insurance Co 
Trainor vs. Worman 
Transportation Company vs. Moore. .130 
537, 538 
‘Travelers Insurance Co. vs. California 

Ins. C 259 
Travelers Insurance Co. vs. Shepherd.475 
Trelawney vs. Colman 70 
Trentor vs. Pothen 
Trevor vs. Wood 


Trust Company vs. Miller 
Trustees vs. Brooklyn Fire Ins. Co. .460 
Trustees’ First Baptist Church vs. 
Brooklyn Fire Insurance Co... .688 
Tubbs vs. Dwelling-House Ins. Co .381 
Tubbs vs. Insurance Co 
Turley vs. Insurance Co 


g Turley vs. North Amer. Fire Ins. Co. a 
948 


Tuttle vs. Insurance C 


g Tyrie vs. Fletcher. 


Uhrig vs. Insurance Co.... 
Ulrich vs. Reinoehl 


2 Union vs. Whitt 


United States vs. Bostwick. 
United States vs. Southern Pacific 
Railway Co. 


United States Mut. Acc. Ass’n vs. 


0 United States Mut. Acc. Ins. Co. vs. 


Newman 3 

United States Trust Co.vs. Mut. Ben, 
Life Ins. Co 6 

Vail vs. Reynolds 

Van Arman vs. Byington 

Van Cortlandt vs. Underhill 

Van Epps vs. Van Deusen 

Van Poucke vs. Society 23 

Van Schoick vs. Niagara Fire Ins, Co.460 

Van Valkenburgh vs. Ins. Co 

Van Wickle vs. Mechanics & 'I're ders 
Ins. © 

Vassar vs. Camp 

Vette vs. Insurance Co. 

Vide Insurance Co. vs. Gibson 


2 Viele vs. Insurance Co 


Vivar vs. Supreme Lodge, ete 

Voltz vs. Blackmar 

Vos vs. Robinson 

Wachtel vs. Society........ weiner 1000 
Wakefield vs. Insurance Co...... 
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1134 Cases and Authorities Cited, 1892 


Waldele vs. Railroad Co. 

Wales vs. Stout 

Walker vs, Transportation Co 

Wall vs. Insurance Co 

Wall vs. Society 

Wallace vs. Insurance Co. 

MR CEE 4 keke cir cste exes 631 

Walsh vs. Hartford Fire Ins. Co. 
460, 654, 786 

Walsh vs. Insurance Co. . 

Walters vs. Insurance Co. 

Walton vs. Insurance Co 

Ward vs. Wilms 


Waring vs. Indemnity Fire Ins. Co. 


Warnock vs. Davis 

Warren vs. Ry. Co 

Warring vs. Indemnity Co 

Wash., etc., Ins. Co. vs. Chesebro. "i086 
Washington Beneficial Society vs. 


Washington Mills Manuf’g. Co. vs. 
Weymouth Ins. Oo. 81 
Washoe Tool, etc., Co. vs. Hibernia 
Fire Ins. Co : 
Waters vs. Monarch Insurance Co. . .458 
Watertown Fire Ins. Co. vs. Cherry .341 
Watertown Ins. Co. vs. G. & B. S 
ing Machine Co 
Weber vs. Couch 


PAGE 
Whited vs. Insurance Co........... 747 
Whitehead vs. N. Y. Life Ins. Co.... 
Whitman vs. Shingleton 
Whitmore vs. Supreme Lodge, etc. . 


0 Whitney vs. Insurance Co 


Whitsell vs. Mebane. . 

Wiebusch vs. Taylor 

Wiede vs. Insurance Cos 

Wilber vs. Insurance Co...... eskeee 
William vs. Insurance Co. 


Williams vs. Insurance Co.111, 619, 1732 
Williams vs. Springs 993 
Williamson vs. Insurance Ass’n 

Willis vs. Bernard 


Willis vs. Lewis 
Wilson vs. Conway Insurance Co.... 
Wilson vs. Everett 


Wilson vs. 
Wilson vs. 


1 Winans vs. Insurance Co 


Wiunesheik Ins. Co. vs. Holzgrafe. . . 


1 Winspeal vs. Accident Ins, Co 


Witherlee vs. Insurance Co 

Wolf vs. Insurance Co. 

Wood vs. Rutland Insurance Co. ... 
Woodruff vs. Imperial Fire Ins. Co. .460 
Woodward vs. Goulstone 


4 Woodward vs. Republic Fire Ins. Co. 154 
533 


Weed vs. L. & L. Fire Ins,VUo, ‘bi7, i 
Weil vs. Trafford 101 
Wells vs. Calnan 


West vs. ©. N. N. W. Ry. ‘Co 

West vs. Insurance Co 

West Jersey Title and Guaranty Co. 
vs. Barber. 67 

Western Mass. Ins. Co. vs. Riker.. . 

Wheaton vs. Insurance Co 

Wheeler vs. Association 

Wheeler vs. Smith 

White vs. Jordan 

White vs. Smith 

Whited vs. Germania Fire Ins. Co.. 8 


Woolley vs. Volkenburgh 

Woolsey vs. Independent Order of 
Odd Fellows 

Worley vs. Association 

Worley vs. Glentworth 

Wright vs. Insurance Co 

Wyatt vs. Railroad 

Yates vs. Kinney 

Yoe vs. Association. ...cceccee 

Young vs. Insurance Co 

Zallee vs. Insurance Co 

Zambrino vs. Galveston, etc., Ry. Co. — 


Zapp vs. Michaelis ; 
Zeller’s Lessee vs. Eckert 

8 Zimmerman vs. Insurance Co. 
Zinck vs. Insurance Co. 








